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In the Court of Appeals of the District of Columbia. 


No. 2607. 

Golden and Company, Appellant, 

vs. 

Elijah B. White. 


a Supreme Court of the District of Columbia. 

At Law. No. 52362. 

Elijah B. White, Plaintiff, 
vs. 

Golden & Company, Defendant. 

United States of America, 

District of Columbia, ss: 

it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 


1 Declaration. 

Filed February 11, 1910. 

In the Supreme Court of the District of Columbia. 

At Law. 52362. 

Elijah B. White 
vs. 

Golden & Company. 

The plaintiff sues the defendant, a Company duly incorporated 
under the laws in force in the District of Columbia, by the name of 
Golden and Company; For that heretofore, to wit, on or about the 
24th day of September, A. D. 1909, the defendant bargained for and 
bought of the plaintiff, on the farm of the paintiff, in'the County of 
Loudoun, State of Virginia, and the plaintiff, at the special instance 
and request of the defendant, then and there bargained and sold to 
said defendant, a large number of apples, to wit, the apples of plain-' 
1—2607a 
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tiff’s orchard on said farm as an entirety, whereby it was then and 
there stipulated and agreed between said plaintiff and said defendant 
that the price to he paid for said apples so bought and sold, as afore¬ 
said, was two dollars and seventy-five cents ($2.75) per barrel, the 
same to be delivered f. o. b. on the cars of the Southern Railway, at 
Leesburg, in said County of Loudoun; that is to say, the said contract 
to be completed on the plaintiff’s part, when the barrels containing 
said apples were delivered by the plaintiff and received by the de¬ 
fendant f. o. b. on said Southern Railway cars at Leesburg. That 
thereafter, the defendant sent an agent to pack and to superintend 
the packing of the apples, bargained and sold as aforesaid; 
2 that the agent so sent by the defendant did pack said apples 
himself, and superintended the packing by others assisting 
him; that thereafter the agent of the defendant received the apples, 
so packed in barrels, from the wagons which hauled them to Lees¬ 
burg; himself loaded them into the cars at said Station; himself 
billed the apples to Golden and Company; brought the hills of lad¬ 
ing to plaintiff, and instructed plaintiff to draw on defendant, for 
the money agreed to be paid by defendant for the entire shipment. 
This the plaintiff did. His first draft was paid. The second and 
third, the defendant refused and though often requested, still refuses 
to pay; the barrels of apples, for which, defendant refused and still 
refuses to pay, aggregated one thousand and eighty-eight, delivered 
and received f. o. b. Leesburg, Virginia; and the price therefor at 
two dollars and seventy-five cents ($2.75) per barrel aggregated two 
thousand, nine hundred and ninety-two $2992.00) ; and the plaintiff 
claims the sum of $2992.00, with interest thereon from the 29th day 
of October, 1909, besides costs of suit. 

HOLMES CONRAD, 
LEIGH ROBINSON, 
Attorneys for Plaintiff. 


Affidavit. 

I, Elijah B. White, having been first duly sworn, depose and 
say as follows: 

I am the person named as plaintiff, in the paper described as 
declaration hereto annexed, and have against Golden and Company 
named as defendant in said pa|>er, annexed {is aforesaid, a 
3 cause of action arising ex contractu as follows: 

Heretofore, viz.—on or about the 24th day of September, 
1909, the said Golden and Company bought from this affiant the 
apples of affiant’s orchard in the County of Loudoun, State of Vir¬ 
ginia, as an entirety, at the rate of two dollars and seventy-five cents 
($2.75) per barrel, the same to he delivered f. o. b. on the cars of the 
Southern Railway, at Leesburg, in said County of Loudoun; the con¬ 
tract to he completed on affiant’s part when the barrels containing 
said apples were delivered by the plaintiff and received by the de¬ 
fendant, on said Southern Railway cars at Leesburg. Thereafter the 
said Golden and Company sent an agent who packed said apples or 
superintended the packing of them by others. Subsequently, the 
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ELIJAH B. WHITE. 

^Subscribed and sworn to before me this 25 day of January A. I). 

HOWARD E. COLE, 

My Commission Expires June 17, 1910. Notary Public. 

Amended Declaration. 

Filed December 6, 1912. 
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fit to select or choose for the purpose, should and would superintend 
the packing of said apples, and should and would pack the same as 
they saw fit, without any liability or responsibility whatsoever on 
the part of the plaintiff for the packing of said apples or for any¬ 
thing connected therewith; that is to say, the said contract to be 
completed on the plaintiff’s part, when the barrels containing said 
apples were delivered by the plaintiff and received by the defendant 
f. o. 1>. on said Southern Railway cars at l^eesburg, save and except 
as stated above. 

That thereafter, the defendant sent an agent to pack and to super¬ 
intend the packing of the apples, bargained and sold as aforesaid; 
that the agent so sent by the defendant did pack said apples himself 
and superintend the packing by others assisting him; that thereafter 
the agent of the defendant received the apples, so packed in barrels, 
from the wagons which hauled them to Leesburg; himself loaded 
them into the cars at said station; himself billed the apples to 
Golden and Company, brought the bill of lading to the plain- 
6 tiff and instructed plaintiff to draw on defendant for the 
money agreed to be paid by defendant for the entire ship¬ 
ment. This the plaintiff did. His first draft was paid. The second 
and third the defendant refused, and though often requested, still 
refuses to pay; the barrels of apples, for which, defendant refused 
and still refuses to pay, aggregated one thousand and eighty-eight, 
delivered and received f. o. b. Leesburg, Virginia, save and except as 
stated above, and the price therefore at two dollars and seventy-five 
cents ($2.75) per barrel, aggregated ^wo thousand nine hundred and 
ninety-two dollars ($2992.00) ; and the plaintiff claims the sum of 
$2992.00, with interest thereon from the 29th day of October, 1909, 
besides costs of suit. 

LEIGH ROBINSON, 

EDWIN C. DUTTON, 

Attorneys for Plaintiff. 


Pleas. 

Filed April 4, 1913. 

******* 

The defendant for pleas to the amended declaration filed in the 
above entitled cause says: 

First. That it is not indebted in manner and form, as in said 
declaration alleged. 

Second. That it did not promise in manner and form as in said 
declaration alleged. 

Third. And for a further plea, defendant says, that the plaintiff 
at the commencement of the suit, was, and still is, indebted 
7 to it in the sum of Two Thousand Five Hundred and eighty- 
two dollars and twenty-three cents ($2582.23), for that, and 
so forth, as appeal's by the Particulars of said indebtedness hereunto 
annexed, and defendant is willing that the same may be set off 
against the plaintiff’s demand. 

W. A. JOHNSTON, 
Attorney for Defendant. 
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Affidavit. 

District of Columbia, ss: 

I, W illiam G. Carter, being first duly sworn, depose and say, 
that I am the first A ice-President of Golden and Company, the above 
named defendant corporation, that defendant corporation is engaged 
in the Commission business and the buying and selling for profit, 
provisions and fruit in the City of Washington, District of Columbia. 
Defendant denies that it purchased from the plaintiff the apples of 
plaintiff’s orchard or farm in the County of Loudoun, State of 
Virginia as an entirety. This defendant further denies that it sent 
an agent to pack or superintend the packing of said apples. It also 
denies that it employed or authorized any agent of it to pack said 
apples or superintend the packing. It denies that at the time of the 
negotiation for purchase of apples it was agreed that plaintiff was to 
be in no way obligated to superintend the packing of or to pack said 
apples. It admits that it did send a man to Leesburg, Virginia to 
see that said apples were properly loaded in the cars at Leesburg 
because apples were purchased f. o. b. Leesburg and it was in 

8 defendant’s interest to see that they were properly loaded and 
braced in cars to prevent damage and loss in transit. And 

defendant says that it contracted to purchase and did purchase 
through its agent one, A. G. Drake all the good merchantable apples 
in plaintiff’s orchard on his farm in Loudoun County, Virginia to be 
delivered f. o. b. on cars at Leesburg; the good merchantable apples 
in plaintiff’s orchard known as and called Ben Davis to be graded 
and packed in barrels by plaintiff and marked on barrels by plain¬ 
tiff as number one, number two and number three and good mer¬ 
chantable apples in plaintiff’s orchard known as and called Mam¬ 
moth Black Twigs, York Imperials and Wine Saps to be graded and 
packed in barrels by plaintiff and marked on barrels by plaintiff as 
number one and number two in the barrels marked number one and 
number two. Plaintiff assuring defendants’ said agent that he, 
plaintiff, had an experienced apple packer and that said barrels 
would be graded and packed and marked by him as one, two and 
three as aforesaid, that is to say, all number one apples were to con¬ 
sist of and contain only apples of two and one half inches and over 
in diameter perfectly firm, sound, and well colored fruit; number 
twos were to be the same size as number ones but not so well colored, 
but not to include any bruised, rotten, bee stung, scaly or wormy 
fruit. Number threes were to be of the same quality as number 
twos but such as would run between two and two and one half 
inches; all of which said fruit as aforesaid was to be delivered to de¬ 
fendant f. o. b. on the cars at Leesburg. And affiant further 

9 says that the plaintiff utterly disregarded his duty in respect 
to the grading and packing of said fruit and marking of 

quality on barrels according to said agreement of purchase. That 
plaintiff shipped to the defendant 1645 barrels of apples; and upon 
the shipment of the first three car loads of said apples plaintiff drew 
a draft upon defendant for same and said draft was, on to wit, the 
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14th day of October A. D. 1909 paid by defendant before any of 
paid car "loads of apples had been examined by the defendant. That 
a soon as defendant was able to make a full examination of the con¬ 
tents of said barrels, it, defendant, found that said apples were not 
graded and packed in said barrels according to the agreement of 
purchase by its agent as aforesaid nor of the quality indicated by the 
marks put upon said barrels by plaintiff but all of said barrels con¬ 
tained in part rotten, wormy, scaly, bruised and bee stung fruit; 
that immediately upon ascertain- the condition of same defendant 
wrote to said plaintiff on to wit, the 21st day of October A. D. 1909 
requesting plaintiff not to ship any more apples until the matter of 
grading and packing had been adjusted, a copy of said letter is 
hereto annexed and made exhibit number one and made a part 
hereof; that plaintiff notwithstanding said letter aforesaid continued 
to ship apples to defendant until a total of nine car loads of apples 
containing sixteen hundred and sixty barrels of apples had been 
shipped to defendant: that on, to wit, the 23rd day of October A. D. 
1909 defendant wrote plaintiff advising plaintiff fully of the con¬ 
dition of the apples shipped by plaintiff and advising further 
10 that said apples were not good merchantable apples and care¬ 
lessly packed and graded and rotten apples put into the bar¬ 
rels and requested the plaintiff to come to W ashington to personally 
inspect same: That in response to said letter plaintiff did call at 
defendant’s place of business in Washington, D. C., and did per¬ 
sonally inspect in the cold storage warehouse a number of said bar¬ 
rels of apples so shipped by plaintiff and plaintiff diiected. de 
fendant to have ten barrels of each car load repacked so the condition 
of the whole of said shipment could be fairly ascertained to deter¬ 
mine the number of barrels of good merchantable apples received by 
defendant and in compliance therewith defendant did engage ex¬ 
perienced apple packers and did repack ten barrels from each car 
load shipment and did give the plaintiff a detailed statement of the 
same, a copy of which said statement is hereto annexed and marked 
exhibit number two and made a part hereof; that it, defendant, 
declined to accept said shipments of apples but to properly care for 
said fruit and prevent loss to same until some adjustment of the 
matter could be had. it was necessary for defendant on delivery of 
same, to remove said fruit from the railroad cars to cold storage and 
store same and that to protect the same against loss as far as pos¬ 
sible. defendant caused said apples to be removed from said railroad 
cars and stored in cold storage at great expense and to insure same 
against loss; that defendant was also compelled to employ expe¬ 
rienced apple packers to repack all said fruit in order to prevent 
loss to good apples by contamination with bad rotten apples in the 
barrels; that it, said defendant did employ experienced apple 
11 packers and caused said apples to be repacked and defendant 
has sold for the best price obtainable all of said apples that 
could be sold; that it has realized for said apples Four Thousand 
One Hundred and thirty-six dollars and two cents ($4136.02) in 
prices ranging from sixteen and two-thirds cents ($.16$) per barrel 
to Five ($5.00) Dollars per barrel; that because of the improper 



GOLDEN AND COMPANY VS. ELIJAH B. WHITE. 7 

packing of said apples there was a shrinkage in each barrel of be¬ 
tween one half a ])eck and one half a bushel of apples in each barrel; 
that rotten, specked, wormy, scaly, bruised and bee stung apples 
had been put into all of said barrels by plaintiff indiscriminately 
and in such condition said apples were not resalable without grading 
and repacking; That twenty-five per cent of all of the fruit shipped 
it by plaintiff was a total loss because said apples had not been 
properly graded and packed by plaintiff according to said agreement 
of purchase and because the barrels contained rotten, wormy, scaly, 
bruised and bee stung fruit and said apples were in such a condition 
when delivered that they were utterly unsalable and were not of the 
quality indicated by the marks put upon the barrels by plaintiff; 
that defendant suffered a loss of freight paid by it for said twenty- 
five percent of bad fruit from Leesburg, Virginia to Washington, 
D. C., as well as cold storage charges and dray age charges upon said 
twenty-five ]>ercent bad fruit; that defendant was also compelled to 
pay experienced apple packers to repack practically all of said 
fruit to obtain a fair market price for it and suffered a loss of Two 
Hundred and five dollars and sixty-two cents ($205.62) 

12 for repacking same; affiant further says that the one fourth 
of said apples counting to four hundred and eleven and one 

fourth (41114) barrels shipped to him by plaintiff at $2.75 per 
barrel amounted to One Thousand one hundred and thirty dollars 
and ninety-four cents ($1130.94) which said amount was lost by 
reason of plaintiff’s failure to properly grade and pack and because 
of rotten, wormy, scaly, bruised and bee stung fruit being placed in 
said barrels, all of which said fruit was a total loss. 

And defendant further says that had said apples been graded and 
packed as agreed between plaintiff and defendant and only good 
merchantable fruit as purchased shipped to it that the market value 
of said fruit would have been between Four ($4.00) Dollars to Four 
dollars and a half ($-.50) per barrel and that defendant would have 
been able to have sold same at said prices aforesaid and to have 
realized a profit of seventy-five cents ($ .75) per barrel for twelve 
hundred and thirty-three and three-fourths (1233 3 /4) barrels which 
said profit has been lost to defendant through plaintiff’s failure to 
ship good merchantable fruit properly graded and packed in ac¬ 
cordance with agreement of purchase by its said agent A. G. Drake 
as aforesaid. That plaintiff well knew at the time of the purchase 
of said good merchantable fruit by defendant that defendant was 
engaged in the Commission business in Washington D. C., and had 
been engaged for a number of years past and that said apples were 
purchased by defendant from plaintiff to resell in the markets of 
Washington, D. C., and elsewhere. That affiant further says 

13 that the plaintiff is indebted unto it in the sum of One 
Thousand One Hundred and thirty dollars and ninety-four 

cents ($1130.94) for four hundred eleven & a quarter barrels of 
apples lost to defendant from the shrinkage in repacking all of said 
apples and for scaly, rotten, wormy and bee stung apples not mer¬ 
chantable and unsalable shipped by plaintiff to defendant; and in 
the sum of Ninety-four dollars and eighteen cents ($94.18) freight 
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charges paid by defendant for said four hundred eleven & a quarter 
barrels from I^eesburg, Virginia to Washington, D. C., and in the 
sum of Twenty dollars and fifty-six cents ($20.56) dray age paid by 
defendant on said four hundred eleven a quarter barrels and in 
the sum of Two hundred and five dollars and sixty-two cents 
($205.62) storage charges paid by defendant on said four hundred 
and eleven and one-fourth (41114) barrels of apples as aforesaid, 
and in the sum of Two Hundred and five dollars and sixty-two 
cents ($205.62) cost of repacking all of said apples shipped by 
plaintiff to defendant and the sum of Nine Hundred and twenty-five 
dollars and thirty-one cents ($925.31) loss of profits to defendant 
on the twelve hundred and thirty-three and three-fourths (1233%) 
barrels all as set out in the Particulars of Demand attached hereto 
and made a part hereof, exclusive of all set offs and just grounds of 
defense. And defendant admits a balance due and owing to plaintiff 
after deducting the several sums aforesaid of Four Hundred and 
nine dollars and seventy-seven cents ($409.77). 

WM. G. CARTER. 


Subscribed and sworn to before me this 3rd dav of April, A. D. 
1913. 


[seal.] 


FLORENCE A. BARRON, 

Notary Public, D. C. 


14 Replication. 

Filed March 17, 1910. 

******* 

The plaintiff joins issue upon the defendant’s first, second and 
third pleas. 

HOLMES CONRAD, 
LEIGH ROBINSON, 

For Plaintiff. 


Memorandum. 

April 10, 1913.—Verdict for plaintiff—$2992.00 and interest. 

Supreme Court of the District of Columbia. 

Wednesday, April 23, 1913. 

Session resumed pursuant to adjournment, Mr. Chief Justice 
Clabaugh presiding. 

******* 

Now come here as well the plaintiff by his Attorneys Messrs. Leigh 
Robinson and Edwin C. Dutton, as the defendant by its Attorney 
Mr. Walter A. Johnston; whereupon, the motion of defendant for a 
new trial in this cause having been overruled on the 18th day of 
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April 1913, and the entry of judgment stayed until this date, it is 
now by the Court ordered that judgment on verdict herein be 
entered forthwith. 

Therefore, it is considered that the plaintiff herein recover against 
the defendant herein the sum of Two thousand, nine hun- 
15 dred and ninety two dollars, ($2,992.00) with interest 
thereon at the rate of Six (6) per centum per annum from 
the 29th day of April, 1910, being the money payable by said de¬ 
fendant to the plaintiff, by reason of the premises, together with the 
costs of suit to be taxed by the Clerk, and have execution thereof. 

The defendant by its Attorney in open Court, notes an ap])eal to 
the Court of Appeals of the District of Columbia, and the penalty 
of the bond on said appeal to act as a Supersedeas, is hereby fixed in 
the sum of Five thousand dollars ($5,000). 

Memoranda. 

April 23, 1913.—Appeal bond approved and filed. 

May 27, 1913.—Time to submit bill of Exceptions extended to 
and including June 26, 1913. 

June 16, 1913.—Time to submit bill of Exceptions and file tran¬ 
script of record extended to and including September 25, 1913. 


Supreme Court of the District of Columbia. 

Monday, September 22nd, 1913. 

Session resumed pursuant to adjournment, Hon. Harry M. Cla- 
baugh, Chief Justice presiding. 

♦ * * * * * * 

Come now the parties hereto by their respective attorneys 
16 of record and the Bill of Exceptions taken at the trial of this 
cause is submitted to the court, whereii}>on defendant’s at¬ 
torney prays that the same be signed and made of record nunc pro 
tunc, which is hereby accordingly done. 

Further the time within which to file a transcript of the record 
herein in the Court of Appeals, is hereby extended to and including 
the 25th day of October 1913. 


. Bill of Exceptions .» 

Filed September 23, 1913. 

****** * 

Be it rememl>ered that at the trial of this cause begun on the 
8th day of April 1913, before the Honorable Harry M. Clabaugh, 
Chief Justice of the Supreme Court of the District of Columbia and 
a jury impaneled and sworn to try the issue of the parties, the plain¬ 
tiff in order to maintain the issue on his part joined, testified in his 
own behalf as follows: 

2—2607a 
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My home is near Leesburg, Virginia. In September 1909, Mr. 
James of Purcellville phoned one night at my home and asked if I 
had sold my apples, 1 told him 1 had not. lie asked if he would 
come down the next morning would I try to sell him the apples, I 
told him 1 would. The following morning a buggy drove up with 
two men in it, Mr. James, and the other man was introduced to me 
as Mr. Drake, the two men who had come to buy the apples. I told 
them to go on in the orchard and 1 would follow and would send my 
Cousin Harvey White, who was my farm manager and 

17 orchardist to go with them and to he with me if we could 
deal. I joined them in the orchard. The three of them 

were walking through looking at the fruit. No attempt was made 
to bargain until we reached the gate going out of the orchard. It 
was a warm day and we sat down under an apple tree and began the 
bargaining for the fruit. I told them that I wanted to sell all the 
orchard, would not sell a portion. We finally agreed on $2.75 a 
barrel, f. o. b. cars Leesburg for the entire orchard, firsts, seconds, 
thirds, and all varieties. I was talking with both of these gentlemen 
and asked them how they were going to pay for the fruit. One of 
them said, “We will h ave the cash in Leesburg when you deliver the 
fruit.” I, laughingly said, “No one can object to that; that is 
satisfactory to me, and would he to anybody.” I said, “Who is 
going to pack this fruit.” He said, “Mr. James is going to pack the 
fruit.” I said, “That is all right, I have nothing whatever to do 
with that.” They said Mr. James would pack the fruit. We were 
about to leave when Mr. Drake said. “Mr. White you say your 
Cousin Haney White has had a good deal of experience in packing 
apples?” I said. “Yes, Sir, he has packed several crops for me and 
has packed for some Baltimore people and has had a good deal of 
experience.” He said. “We have bought several crops of apples in 
the County, and Mr. James may not want to he here all the time, 
can you let Mr. Haney White help pack these apples?” I said, 
“Yes, Sir. You are buying $5,000. worth of apples from me. 1 have 
not any objection to your using any of Mr. Ilaney White's time 
if Mr. James cannot he here, but I want it understood that he is 
packing under Mr. James.” That was all right; it would be 

18 understood that he was packing under James. Drake said 
telephone James when they were ready to pack and started 

to tell me where to telephone James, and I said; “You had better 
tell Mr. Haney here. I am frequently away from home, and, be¬ 
sides that, I don’t know when apples ought to l>e packed, and you 
just tell him.” and he clid tell him. They were ready to pack the 
apples and Mr. James was not there. It was the latter part of the 
week, about Friday. Mr. James did not come Friday or Saturday 
and I sent a buggy to Purcellville for Mr. James to come down we 
were ready to go to packing the apples. Then this matter drifted 
along and the cars were being loaded and Mr. James came to me, to 
town at the bank—I am president of the National Bank of Lees¬ 
burg—and James said, “Mr. Carter says you know him, Mr. White, 
and you know the firm, and it is a little inconvenient to send the 
cash up here, and won’t you make sight drafts on him?” As the 
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cars were loaded he got the hills of lading from the agent and 
brought them to me. I would draw as they would load three cars, 
making twelve or fifteen hundred dollars’ draft, whatever it came to 
The first draft was paid, and the second was not paid, and none of 
the drafts after that were paid. I drew drafts on Golden & Company 
for the entire shipment as they were loaded. The only letter I 
received from them instructing me not to ship was received the day 
after the last car had been shipped. My cousin, Harvey White was 
present all the time when I had this conversation with Drake and 
James. James was there packing during the majority of the time 
the apples were being packed. I did not employ Mr. James, would 
not have known him when he drove up to my home except 
10 for the fact that he said he was going to come with another 
man and T supposed it was James. I had the apples picked 
and placed on the tables according to agreement. Then I delivered 
them f. o. b. at Leesburg. Mr. James brought me every 7 one of the 
bills of lading. 

On cross-examination he testified: 

When James said he was coming to see me, he said he was going 
to bring some one with him from Golden & Company and he 
brought a man who said he was from Golden & Company. Nothing 
was said to me that the apples were to be good, merchantable fruit, 
they were to pack the apples, they agreed to do the packing. There 
was no understanding with me, at that time that no scaly, bruised, 
wormy or fallen apples should be put in a barrel, that would be 
understood without being stated. Nobody expects that kind of fruit 
to go in a barrel. I supposed their man would be there, and he 
would not put them in. I did not send for Mr. James to come and 
help Mr. Harvey White pack the apples. Mr. James was to pack the 
apples and we were to notify him when the apples were ready to be 
packed, and I sent for him and notified him that the apples were 
ready to be packed. I would not have employed a man to pack 
apples for me that I did not know, and never had heard of packing 
any apples for anybody. T did not agree that Mr. Haney White 
would do the packing on this occasion. I told Mr. Drake when he 
asked me the question, I said, “You are welcome to his time, buying 
$5,000.00 worth of apples from me; I will not charge up his time. 

But I want it plainly understood that he is packing for Mr. 
20 James. The facers picked out the perfect fruit and placed it 
in the bottom of the barrel. This can be done by a somewhat 
inexperienced packer. After this is done, the barrel is put under 
the chute from the packing table, and then the packer puts the 
balance in, fills the barrel. . He is supposed to pack it and shake it, 
and it is the packer’s fault if a barrel is not tight. After the apples 
are faced, they put a sack that is nailed to the chute, and that sack 
conies over the barrel and it is loosened, and it is held with a man’s 
knees while he is packing, and they are run down gently into this 
sack, and then the packer takes hold of this sack and lowers it into 
the barrel. That is the way they were put into the barrel. We gen¬ 
erally keep one or two men at the table throwing out the bad stuff, 
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so as to make it as simple for the packer as we can. The picking and 
shipping of these apples consumed about eighteen days. 

T made no charge to Golden k Company for the work done by my 
men as it was not according to the contract nor according to custom. 
The buyer always furnishes the packer who is the man who looks 
after the buyer’s interest and sees that nothing but the good fruit 
goes in. 

Bv the Court : 

Q. Is not that the purpose of a packer? When you sell an 
orchard and the packer is also the man who buys the orchard, is not 
that the purpose of his being there? A. No, he may he the repre¬ 
sentative. 

Q. ] mean the representative. A. Yes, sure. 

Q. And that is for the purpose of preventing bad apples 
21 from getting in? A. Yes. 

Q. And that is the purpose of having a packer there? A. 

Yes, sir. 

Q. And that is the reason they select the packer for themselves? 
A. Yes. sir. 1 furnished the barrels for the apples as agreed and 
picked the apples off the trees and the defendant was to pack them, 
and 1 hauled them to the depot. 1 received this letter dated October 
21. 1909 from Golden & Company, but every apple had been shipped 
when I got it. (Letter offered in evidence.) That he received from 
the defendant the following letter, Oct. 22, 1909. 


Washington, D. C., Oct. 21, 1909. 

E. B. White. Esq., Leesburg, Va. 

Dear Sir: Please do not ship us any more apples until the matter 
of grading and packing has been adjusted. 

Would respectfully suggest that you come to Washington at your 
earliest convenience and go over this subject with the writer or else 
send some one who is authorized to act for you, as we cannot accept 
the apples you are proffering us. 

Yerv trulv yours, 

GOLDEN and COMPANY. 

W. G. C.-B. G. H. 


I called upon Golden & Company later in Washington, it was 
sometime after receipt of that letter, according to my recollection 
I saw Mr. Carter there, went to the place where the apples were 
stored and inspected them. 1 think Mr. Carter went with me. It 
was sometime after the receipt of the letter. It may have been 
a week or ten days, and it may have been several weeks. I 
22 went to Mr. Carter’s office and had a conversation with him 
about the apples. I was trying to arrive at a compromise of 
this thing out of Court and Mr. Carter suggested that they have 10 
barrels in each car repacked as a basis of compromise, to see what 
the condition was, and then see if we could divide it or compromise 
it. 1 sold Golden k Company all the apples, ones, twos and threes 
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of all grades. Sold him what his packer would accept and that was 
merchantable I supposed. That was what I expected it to be. At 
the time of this contract there were but four present, Mr. Harvev 
M bite, Mr Drake, Mr. James and myself. 

Thereupon the plaintiff to further maintain the issue on his part 
joined, called as a witness Harvey J. White, who being duly sworn 
testified as follows: T am a cousin of plaintiff and was present in 
September, 1909, in the orchard of plaintiff at the negotiations by 
the representative of Golden & Company for the purchase of the 
apples from Mr. E. B. White. It was in the morning, the latter part 
of September. My cousin, Mr. E. B. White and I went down to the 
orchard, at least he came down later, with Golden and Company’s 
representatives. We walked through the orchard and they talked 
about the apples. W hen we got to the gate they talked about the 
price of the apples, etc. and Mr. White finally agreed to take $2.75 a 
barrel. Mr. Drake and Mr. James were there talking over the matter 
and the price was finally settled upon and the apples were to be 
delivered at Leesburg, f. o. b. Mr. White was to pick the apples and 
put them on the table, Mr. James, who was Golden & Com- 

23 pany’s representative was to pack the apples in the barrels, 
and Mr. V bite was to deliver them to the cars. We were to 

haul them to the station. Mr. Drake said that Mr. James would 
attend to the packing and told me to telephone Mr. James when the 
apples were ready for packing, and Mr. Drake gave Mr. James a card 
and Mr. James wrote his name and address on the card, and gave it 
to me. (The card offered in evidence and reads as follows: “A. J 
Drake, representative of Golden & Company, 922 & 928 Louisiana 
Avenue.” (This was printed and on the other said was written in 
Jrd pencil) “L. C. James. Purcellville, Virginia. Call Hamilton.” 

T telephoned James and James’ wife answered. It was about the 
middle of the week and James came to the orchard on the following 
Tuesday, and when he arrived he sorted out the apples and put them 
in the barrels off the table. This is called “packing.” Mr. James 
packed the apples all the time he was in the orchard. He was the 
man who looked over the business and was there from two-thirds to 
three-fourths of the time. If he was late T would start the packing 
and when James came he would take my place. He told me the 
sizes and grades lie wanted put in the barrels when he was not there. 

On cross-examination the witness stated: Mr. Drake. Mr. James’ 
Mr. E. B. V bite and myself were present when the deal was made 
for the purchase of the apples. Mr. Drake and Mr. James were both 
dealing together, first one talking and then the other, both repre¬ 
senting Golden & Company. Mr. James said that he was buying 
apples for Golden & Company and he wanted Mr. Drake there to see 
the apples before such a large deal was made. They walked 

24 off in one direction and talked together and Mr. E. B. White 
and T walked off in another direction and agreed what we 

would take. The agreement was that we would pick the apples, put 
them on the tables. Mr. James was the superintendent of the pack¬ 
ing. I had never met Mr. James before. I don’t think we packed 
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hut one <lnv hefore Mr. .Tames came, might however, have packed 
two (iav< not lKisitive. 1 superintended the packing because Mr. 
James would not come. Mr.'James and Mr. Drake told me to go 
j p . 1( i alK i 1>ae k the apples if Mr James could not get theie, because 
he htl hc ont;! 1 to look after. All the orders I received in 
regard to packing were given by Mr. James. I was si.ppo^dto 
know really as much about packing as he did. 1 told Mr. L rake at 
the time of the purchase that 1 had had experience m apple packing. 

lUsan experienced apple packer. Had bee,. W^J^d 
packer since 1886. T was only to assist, and Mr. E.K. \\ lute tom 
L nl ao n e «, 1VS “T cannot alwavs be in the orchard and would be 

5,d 'rv™ ,.,,W Mr ™ »< Mr. E B. 

me do it He was paving me, I was just simply to help out , t . <• 

all The apples were hauled to the station as they were packed. 
Tliev were put „ r .o„ the cars by Mr. James and braced. I did «»« 
a<k Mr James to come down and help me because I "as su . 
rained one morning and Mr. James did pack some wet apples m the 
barrels. T suggested to him that we cease packing Theie " eie , 
or '20 men engaged in the orchard at this time handling the app 

Plaintiff to further maintain the issues on Ins part, called as a 
witness Isaac C. Fry who gave testimony tending to prove 
25 that lie was employed on plaintiff’s farm m September an 
Ootolier 1000 facing apples and L. C. James was in the 
orchard 12 or 14 days out of the IS days packing apples. Mas 
engaged in packing apples in the orchard about 18 dais. 1 "as 
f vcin< T under the directions and instructions of Mr. Jame>. 

* O ^Did you have any conversation with Mr. James as to his com¬ 
pensation for the work he was doing? A. >■«, not in particular, just 

heard him talking. , onv *v ,{ n(r 9 \ T 

O. What did you hear him say about that if anything. A. l 

heard him say he was packing apples for Golden and Co. 

Q Air. Johnston: I object. Aon cannot pro\e agent \ b\ state 
nients of the agent. 

(Counsel argued to the Court at length.) . , , 

The Ooi'rt Thev showed the ratification of it. They showed the 
fact that he hilled these goods to Golden. All these things have 
been testified to. so that in niv judgment there is ample to go to 

iiirv on that. The objection is overruled. . 

' Mr. Johnston: Your Honor "dll allow me an exception? 

The Coert: Yes. 

By Air. Dutton: 

Q Finish vour answer to that question, Mr. Fry. A. T heard 
him sav he was packing apples for Golden and Co, and he also 
received ten cents a barrel for each and even- apple be bought for 

Golden and Company. . , . 

On cross-examination he testified he was an employee on plain¬ 
tiff’s farm and that plaintiff paid him and that he lccened is 
orders for all work he did from plaintiff. That plaintiff 
26 ordered him to face apples and James instructed him how. 
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The plaintiff to further maintain the issue on his part joined, 
(ailed as a witness Elbert H. Fry, who being duly sworn testified 
as follows: Mr. James had charge of the packing, and said he repre¬ 
sented Golden and Company. Mr. E. B. White was there very little, 
and in Mr. James’ absence Mr. Ilarvey White was in charge. Mr. 
Harvey \\ lute and Mr. .James did the packing and I received my 
instructions from Mr. James. It rained one day and Mr. James 
stopped the packing. Apples were hauled away to the depot as fast 
as they were packed. On cross-examination witness testified that he 
was m the employ of the plaintiff and had been for nine years and 
received orders from James about packing. When James was not 
there took orders from Harvey White. 

The plaintiff to further maintain the issue on his part joined 
called as a witness W. II. Ayers, who being duly sworn testified as 
follows: I worked in Mr. White’s orchard in 1909 heading barrels. 
Mr. James had charge of all the packing and said he was getting ten 
cents a barrel and representing Golden and Companv. James was 
there about two-thirds of the time and in his absence Mr. Harvey 
\\ bite was in' charge. James picked out the apples and said what 
apples were to go in. On cross-examination witness testified that he 
is m the employ of plaintiff on plaintiff’s farm. Mr. White hired 
me to head barrels. 

The plaintiff to further maintain the issue on his part joined, 
(a ^. e< ^ as a witness Richard Cooper, who being duly sworn 
2 ' testified as follows: I was employed in E. B. White’s orchard 
in hall of 1909 putting heads in barrels of apples. James 
said that he represented Golden and Company and got a percentage 
of ten cents a barrel for buying and packing the apples. James had 
charge of the packing in the orchard and said that the more there 
was the better it would be for him. On cross-examination witness 
testified that James and Harvey White did the packing. Witness 
was employed by plaintiff and received his orders from Ilarvey 
\\ hite. That Mr. Ilarvey White was the overseer of the hands oil 
plaintiff’s farm. 

The plaintiff to further maintain the issue on his part joined 
called as a witness Cleveland Harper, who being duly sworn testi¬ 
fied as follows: I was employed in E. B. White’s orchard in Fall of 
1909, helping to pick apples. James had charge of all that business 
and he said he represented Golden and Company and got ten cents a 
barrel. James was there about one-half or two-thirds of the time 
and gave me instructions as to facing. After facing, apples were put 
in the barrel and they were filled by running the apples down a 
chute to a sack. 

On cross-examination witness testified that he was employed bv 
plaintiff in the apple packing in 1909 and had worked for plaintiff 
15 years. Had not had any experience in facing apples prior to this 
time. James was in the orchard *4 to $ of time during packing. It 
rained once while the apples were being packed in orchard. Did not 
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take apples out of packed barrels after rainfall and repack them. 
After the faced apples were put in the barrels other apples 

28 were run down a shute into the barrel full up to the top and 
barrel headed. 

The plaintiff to further maintain the issue on his part joined, 
called as a witness II. II. IToge, who being duly sworn testified as 
follows: 1 am a farmer of Loudoun County, Virginia, had an apple 
orchard and sold my crop of apples to Golden and Company through 
their representative\lames in 19(H). Delivered them at Purcellville 
f. o. b. consigned to Golden and Company. James told me that lie 
represented Golden and Company for buying apples. Mr. James 
came to my house in company with a Mr. Drake, walked through 
the orchard, agreed upon the price to be delivered f. o. b. Purcell¬ 
ville. Witness further testitied that Mr. James called him on the 
phone and asked him if he had sold his apples and I told him 1 had 
not. lie asked my price. I told him. Tie told me it was too much. 

1 said all right. He said a man was coming up and they would 
come <mt together, and looked for men on Monday, something to 
that effect, who knew more about apple- than he did. Mr. James and 
Mr. Drake came to witness' place and inspected his apples and 
agreed on his price. That the agreement was made with James and 
I>rake. That James came out and helped him pack a part of his 
apples and that witness packed a part and that James was there prob¬ 
ably two or three different times and helped him with the rest, but 
not quite sure on that point. 

On cross-examination witness testified that James said a man was 
coming up and they would come out together and look over the 
apples on Monday who knew more about apples than he did. A 
Mr. Drake called with Mr. James to inspect the apples on witness’s 
farm. That Mr. Drake made him an offer and that he got 

29 Mr. Drake to increase the price five cents more or $2.75 per 
barrel which he accepted. That the apples were sold to 

Golden and Company through James and Drake. 

Q. And you won’t say with whom you closed the bargain, that is 
the price agreed upon, whether it was Mr. Drake or Mr. James? A. 
It brings the question around this way that Mr. James brought Mr. 
Drake to inspect the orchard and help him buy the apples as I under¬ 
stood it. He owned up that he did not know much about buying 
apples, it was his first year in the business and we all engaged in a 
conversation. Mr. Drake did most of the talking at the time the 
price was agreed upon, as to whether he was the representative or 
Mr. James the representative, why I was doing my dealing and 
phoning in regard to Golden and Company through Mr. James. 
Mr. James called me up on Friday night to know if I had sold my 
apples and wanted to know mv price. Tie thought it was too much. 
I referred to the fact that I was looking for some other buyers; he 
said that he expected a gentleman from Washington on Monday 
who knew more about apples than he did. Tie asked me if T would 
wait until Monday, if I would hold them until Monday. I told him 
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I would. On Monday Mr. James brought Mr. Drake to my place 
and we walked through the orchard and inspected the apples. 

Q. You stated a while ago that Mr. James told you he wanted to 
bring Mr. Drake over to personally inspect orchard and buy your 
apples, is that correct? A. I think that is about it. 

On redirect examination witness testified— 

Q. Did you sell them to Golden & Company through Mr. 

30 Drake as the sole agent, or through Mr. James as sole agent, 
or through both of them as joint agents of Golden & Com¬ 
pany. A. I considered that both of them represented Golden and 
Company. 

Q. They both of them together? A. Yes, sir I considered they 
were both from Golden and Company, either one of them authorized 
to do business. 

Q. Do you know whether any instructions were given to anybody 
about packing the apples, who gave the instructions about packing, 
Drake or James or both of them? A. The apples were to be packed 
under Mr. James’ instructions as he wanted them packed. 

Q. Did Mr. Drake know that the apples were to be packed under 
Mr. James’ supervision? A. Yes, sir, that was stated right there 
when we were all three together. 

Recross-examination. 

Q. Did you ever have any dealing with Golden and Company 
before this? A. I have shipped calves, chickens and things of that 
kind to him. 

Q. \Y as that done through James, or any connection with him? 
A. None whatever. 

Q. Did you haul those apples to the depot and ship them? A. 
Yes, sir, the apples were to be hauled to the depot. 

Q, By you? A. Yes, sir. 

31 The plaintiff to further maintain the issue on his part 
joined, called as a witness Charles A. English, who 1 being 

duly sworn testified as follows: 1 am the Agent of the Southern Rail¬ 
way Company at Leesburg, Virginia and identify the six papers as 
the bills of lading showing the consignment to Golden and Company 
of Washington, I). C. Mr. James directed that the barrels be sent to 
Golden and Company, Mr. Janies would come and tell me that car 
was ready to be shipped and ask for bill of lading and I would de¬ 
liver the same to James. 

The plaintiff thereupon rested. 

The defendant to maintain the issues on its part, called 
as a witness A. G. Drake who testified that he is en¬ 
gaged in the Hollow Wall Concrete business at Washington. 
That in 1909 he bought apples, onions and fruit for Golden and 
Company and that he contracted to purchase from the plaintiff in 
3—2607a 
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September 1909 for the defendant the merchantable apples in 
plaintiff’s orchard to be picked and packed by the plaintiff. That 
he was taken to the plaintiff’s farm by L. C. James who introduced 
him to the plaintiff. That at the time the contract of purchase was 
made there were present the plaintiff, Harvey J. White, L. C. James 
and witness. That Harvey White was introduced to witness as the 
man who would have charge of the packing of the apples. That 
only merchantable apples were to be put in the barrels and the 
barrels were to be marked on outside by plaintiff* number- 1, 2 and 3 
according to the grade of the fruit packed in the barrels. That no 
wind falls, bruised, wormy, stung, scaly or rotten fruit was to be 
put in the barrels as merchantable apples. That James had 

32 never packed any apples before and that James said at 
another time and place that he did not know anything about 

packing apples. There was no agreement that James was to assist 
Ilarvey White in packing apples. No one had anything to do with 
the contract of purchasing of the apples except myself. 

1 had been up in New York State, came back to go to Florida, and 
was here about a week in November, and Mr. John Carter asked me 
to go up in the storage and look at some of these apples. They were 
in different places in the storage and I think he took four or five 
barrels out of each lot and opened them up to show to me what was 
inside. 

Q. What was the condition? A. The apples were down four or 
five inches in the barrel. They were- 

Mr. Robinson (interposing) : Now, I renew the objection which 
1 made earlier. My objection is that until they prove a different con¬ 
tract from that which was proven in chief, to wit, that these apples 
were to be delivered f. o. b. at Leesburg-—until they prove a different 
contract from that, they cannot undertake to set aside an executed 
contract. I make that objection now. 

(At this point there was extended argument by counsel, and the 
objection was not ruled upon by the Court.) 

Mr. Johnson: I would like to ask Mr. Drake one question. 

Q. Did these barrels that you examined down there have any 
marks on the outside? A. I believe they had. 

33 Q. Was there any agreement that they should be marked? 
A. Yes, they were to be marked ones and twos, according to 

the fruit that was in them. 

Mr. Johnson: Your Honor, shall we adjourn now until to-mor¬ 
row morning? 

The Court: Yes: I think perhaps so, as both sides desire it. To¬ 
morrow morning at 10 o’clock. 

(Whereupon, at 2:57 P. M. on the 8th day of April, 1913, the 
Court adjourned until Wednesday morning, April 9th, 1913, at ten 
o’clock.) 
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On Wednesday morning April 9th, 1913, at ten o’clock A M 

•« *«•«- «• ^ 

the oKT^ 0f Which the Court said 

Mr. Johnston : What is the objection? 

iection here*;* J he obje V tion g° es u to ‘he showing—the simple ob- 
J tion iieie lfe a very minor one, but I have gone into the entire 

voiTcC *h t0 w lether or not under the circumstances of this case 
, (an show }our right to recoup for any damages that occurred 
a ter these apples had been received in Washington I do not mean 
at after they had been received, hut you having failed to inspect 
l^forc they left Leesburg, it carries with it the burden on y ou wS 
you cannot afterwards take advantage of by way of recouping 
•■-1 Mr. Johnston: Your Honor, said something about im 

of comTV’do n o t’, >P eS at , Leesburg with the barrels open. Now, 

’ 1 know I am not very familiar with that situa- 

, , rhe (interposing) : You did not understand me I did 

not say to ship them in that way. d 

Mr. Johnston: I mean to Leesburg. 

Ihe Court: They could have been taken to Leesburg 
Mr. Johnston (interposing): From the farm? 

to Th^station." 1 ,,nders,arl <i il > "'ere hauled from the farm 

Mr. Dutton : Yes, hauled there in wagons. 

. j - ' ’Johnston: You could not have hauled them without beintr 
“at 8 "* 6 ^ W ° uld haVe shaken 80 U " ould have destroyed 

[ be Court : That may be a very bad example on mv part but von 
certainly could have taken the heads off when they gotthere 7 
-Ir. Johnston: I want to state now, vour Honor that when t 

app es were contracted for by Mr. Drake, that the right of i !£eSon 
at \\ aslnngton was agreed upon. inspection 

thiltfnS? RT: Wh> ’ ,!id y ° U n °‘ Say that before ’ and not take UP all 

brm!ghi TO i N ?hi S N mL d ing n0t kn °"' thiS argUment was goi ng to be 

The Court: Do you mean to say that you have wnm'itcl ,,,,, 
sit here and hear all of this argument, when you have got as a part 

y ° U inSon? Ct th6y "' ere t0 ihese “PPl« in%S 

3o Ml ? Johnston : I mean to say that I understand from our 

Washington! ‘ " ere *° hfWe the ngbt *> ^Pect them at 
The Court: Which agent? 

The Co™Ve^well. rake ’ ** m8n "' h ° " 1ade the contract - 
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Mr. Robinson : Then the contract f. o. b. Leesburg was not to be 
f. o. b. Leesburg. 

Mr. Johnston : They were free on board cars at Leesburg as to the 
freight that is true. 

The Court: Very well. I think this is a matter that has been a 
great discourtesy to the Court, whether it was meant to be or not to 
permit me to sit here all this time and hear this argument, when you 
have got in your possession, you say now, a statement with reference 
to this contract which would have relieved the whole discussion. 

Mr. Johnston: If your Honor please, 1 meant no discourtesy to 
the Court, in the slightest, but my contention of the law was, and I 
felt it was well founded, that we had a right to inspect these apples at 
Washington, whether it was agreed upon or not. 

The Court: T have decided that, Mr Johnston. 

Mr. Johnston: 1 know, but T have submitted what authorities I 
have submitted here in support ot the contention that we had that 
right. There was no intention to be discourteous to the Court that I 
did not make that statement before, but T thought there was ample 
authority to sustain it on the Maine case and the Missouri case. 

Mr. Garrett: T want to disclaim an- intention whatever 

36 of being discourteous to the Court, but when 1 left Mr. 
Johnston yesterday, T inquired of him whether or not he 

thought this proposition was coming up, and he assured me he was 
so confident of the condition, that he did not believe your Honor 
would care of hearing any arguments from us. 

The Court: Mr. Garrett, you evidently misunderstood me. You 
have not heard me complain that the question was argued, and that 
you consumed all the time. That is not the point. What T am com¬ 
plaining of is that after T had consumed all this time, and given 
counsel full opportunity for argument—both sides—which is a little 
unusual, but I have done it, and, largely in this case because there 
was a gentleman here from a foreign jurisdiction who had not taken 
any part in the case, and whom T wanted to hear; but T did not 
expect after all this was done to have the whole matter wiped off 
and the whole time consumed by counsel in the argument of no 
avail, and then he advised that they would prove that they had 
that right under the contract. Did you know that- 

Mr. Garrett ( interposing) : T learned that, sir, this morning. 

The Court: Yes, very well. 

Mr. Johnston: T would like to state to the Court further that I 
was not aware of this situation before this morning myself. 

The Court : Very well. Go on with the case. 

The apples were to he inspected by Golden and Company on their 
arrival in Washington and a check was to he sent in payment for 
them or a sight draft subject to inspection. That he did not 

37 have any authority from Golden and Company to employ 
anvone to pack plaintiff’s apples and did not employ anyone 

or aut Ik >rize anvone to pack apples for defendant. 

On cross-examination witness testified that L. C. James was 
engaged to carry witness to different orchards in the section about 
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Purcellville, Va., to tell him where orchards were and to introduce 
him to people who had fruit to sell. Apples were to be paid for at 
the plaintiff’s option either by check or sight draft subject to in¬ 
spection. 


Defendant to further maintain the issues on its part, called as a 
witness L. C. James who testified that he knew the plaintiff and the 
witness Drake in the fall of 1909 and he introduced witness Drake to 


plaintiff. That he took the witness Drake around in Loudoun 
County, Va., to inspect the best apple orchards. That lie was to 
receive for this service ten cents per barrel for all apples purchased 
by defendant through its agent Drake; that he was to load apples on 
the cars. That the contract between plaintiff and witness was that 
the plaintiff sold and witness Drake bought for defendant mer¬ 
chantable apples from plaintiff’s orchard at $2.75 per barrel to be 
packed by plaintiff’s orchardist, Harvey W bite. That witness had 
never packed any apples. That the apples were to be marked on the 
outside of the barrels by plaintiff indicating the grade of apples in 
the barrels. That witness was in the orchard for the purpose of 
gaining experience learning how to pack apples, and also to see that 
the heads were nailed on the barrels and the linings put in so that 
they would not go to pieces in handling them in transit. Ap- 
38 pies were to be paid for by sight draft. Cannot recall any¬ 
thing about whether the apples were to be inspected any¬ 
where. They were not to be inspected by witness. That he went to 
the orchard because plaintiff phoned him they were packing apples 
to come down. That they had been packing for two days before wit¬ 
ness arrived at the orchard. At the request of Harvey AA bite witness 
assisted in the packing. Was not at the orchard during all of the 
time. That he was sent for to come to the orchard bv plaintiff, 
being advised that Harvey AA bite, plaintiff’s apple packer was sick. 
That wet apples were put in the barrels. AA itness loaded the barrels 
on the cars. AA T itness was at the cars during the time the apples were 
loaded. Some days loaded two cars and some days one car depending 
upon how many teams plaintiff used. Gave no instructions to any 
of the workmen in the orchard as to how to pack apples or how to 
face them. That the men had their places assigned to them when 
witness went to the orchard and don’t know who instructed the pack¬ 


ing. Told witness Fry that he got ten cents a barrel for taking 
witness Drake around and finding fruit but did not tell him he got 
anything for packing apples. Never packed any apples for Golden 
and Company at any time or place. 

On Cross-examination witness testified that he lives at Purcell- 
ville, Virginia and that he has a telephone which is reached by 
calling Hamilton. That it was agreed that Ah*. White was to draw 
a sight draft on Golden & Company and they were to honor the 
draft for the payment of the apples. Does not recall that anything 
was said about paying cash. Remembers going to Mr. AA bite's 
39 office and saying to him that Golden & Company were to 
honor his draft. AA5is to receive ten cents a barrel from 
Golden & Company for taking the man around and helping with the 
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apple deal, helping to load the apples, etc. Have received some 
money from Golden & Company, blit never received the ten cents 
per barrel. Mr. White never agreed to pay anything to witness. 
Guess 1 was in the orchard six or eight days, came down to the 
orchard the next day after receiving the message to come down and 
went to Mr. White’s orchard. Mr. Harvev White said he was getting 


tired of packing “so 1 step]>ed up and packed some apples.” “I did 
more packing than 1 expected to when I went down there, because 
when 1 was around Mr. Harvey White generally had something else 
to look after, or was away, and T packed.” Mr. Drake told me to be 
in the orchard during the packing as sometimes apples were very care¬ 
lessly packed, that he wanted me to he there to see that it was prop¬ 
erly done. During the packing of these apples 1 came to A\ ashing- 
ton two or three times to see Golden & Company, they sent for me 


at least once. Mr. E. B. White sent a conveyance for me once to 
come down to pack apples as Mr. Harvey AA bite was sick. Mr. E. B. 
White did not contract to pay me anything for these services and no 
bill was ever rendered. Mr. Carter and Air. Drake both told me to 


load the apples on board the cars and I did so. Air. TIoge’s apples 
were being packed at the same time as Air. A\ bite’s and Air. Iloge 
loaded them on the cars himself. I was at Air. Hoge’s once and did 


not pack a barrel of his apples. T was with Air. Drake carrying him 
around about two and one-half days, did not give Mr. Hoge 
40 any instructions about packing his apples. I received some 
instructions from Air. Drake as to packing apples before the 
apple season came on. I got them in Air. Carter’s office and returned 
them to Air. Carter. 


Witness L. C. James further testified on cross-examination as 
follows: 

Q. How many of face apples were put in the barrels before the 
apples were poured in? A. You mean the usual way of packing 
apples? 

O. How manv on this occasion? A. I did not face any of them. 

Q. You know how many layers were put in the bottom of the 
barrels, do you not? A. Faced? 

Q. Yes. A. Three. 

Q. Did you have anything to say about them? A. No, sir, not a 
word, the men all had their jobs assigned them when I went to the 
office. 

Q. AYas anything said then about you packing apples? A. AVhen 
the bargain was made? 

Q. Yes. A. T told Air. Drake that they were to buy these apples 
for me to pack them, not to buy them, that I would not pack them. 

Q. You told Air. Drake that? A. Yes 
41 Q. A\ T hv were you not willing to pack them? A. Because 

I was inexperienced. 

Q. You did pack a part of them, however, did you not? A. Yes, 
I packed part of them. 

Q. AA T ere you putting up any other apples at that time? A. I do 
not think so. 
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Q. Why did Mr. Drake ask you to be there during the packing of 
these apples? A. Sometimes apples are very carelessly packed. The 
barrels are not properly coope-d, and in hauling them they come to 
pieces. 

Q. 1 hen he wanted you to be there to see that it was properly 
done; is that correct? A. lie wanted me to be there to see that the 
barrels were properly fixed up. 


On redirect examination witness testified that marks were put on 
the barrels by plaintiff’s men in the orchard. Examined some of 
the apples at Washington Storage Warehouse at Washington and a 
great many of them were rotten, specked, and many of them had 
worm holes in them and they were a bad lot. The barrels were 
selected at random in the cold storage warehouse and ten or fifteen 
barrels were opened up and examined. Barrels were slack packed 
from i/ 2 peck to one peck per barrel. The apples in the barrels did 
not correspond with the marks on the outside as to grading. There 
were a good many rotten apples in the barrels also wind falls. These 
apples are not merchantable apples. 

Kecross-examination witness testified that he checked about three- 
fourths of the barrels in the cars to to prevent them from 
42 bruising. As we were traveling around the country, Mr. 

Drake told me how apples should be packed. Examined 
about ten or fifteen barrels. About one-half or two-thirds of them 
were “slack packed about one-half a peck to a peck a piece. 


Q. How do you know those apples were taken from the ground 
and put into those barrels up in the orchard, Mr. James? A. What 
your eyes see I guess we have to believe. 

Q. You saw them doing that, did you? A. Yes, sir. 

Q. Did you notify Golden <fc Company about that? A. Yes, Sir. 
Q. ^ 011 did? A\ hen did you do that? A. They were pretty well 
through, when they were working at it, packing apples when I 
notified them. 

Q. You came down to the City and told them about it, did you? 
A. I did not make a special trip to tell them about it. 

Q. You just happened to be down here and told them about it? • 
A. Yes, sir. 

Q. What did they say? A. They did not buy that kind of fruit. 

Q. Is that all they said about it? A. I camiot recall just what 
they did say about it. 

Q. Can you recall anything else they said about it? A. No, 
sir. 

43 Q. To whom did you talk about it? A. I talked to Mr. 

Carter. 

Q. Whom else? A. Mr. John Carter, I think. 

Q, At what period of the packing of these apples did you see them 
take them from the ground and put them in the barrels? A. All 
the time that I was there. 

Q. You saw them do that the first day, did you? Is that correct? 

A. No, sir, I was not there the first day. 

Q. The first day you were there. Is that correct, that you saw 
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them do it even' day you were there? A. I saw them bring the 
wind-falls to the table. 

Q. A\ hen you were packing apples, did you put those wind-falls 
in the barrel? A. 1 threw out what was bruised, what I could see 
bruises on. 

Q. None you packed, then, had any such apples in the barrels? 
Is that correct? A. I did not say that. 

Q. Is it correct? A. It is a hard matter to keep them all out, 
when the table would be piled full of apples, you could not pick 
them all out. 

Q. Did any bruised or wind-fall apples get in the barrels when you 
were packing? A. Not if I seen them. 

44 Q. Did you see every apple that went in the barrels while 
you were packing? A. I tried to. 

Q. M hat time was it you happened to he down to Washington 
and that you went to see Mr. Carter and told him about the bad 
packing of these apples, Mr. James? A. That was after they had 
inspected one of the cars down there, and found out about how much 
had fruit it contained. 

Q. About what time was it. what time of the period of the packing 
was that? A. 1 suppose they were two-thirds through, half to two- 
thirds through 1 reckon. 

Q. And then you just incidentally told him; you did not come 
down esjtecially for that, T understood you to say? A. I did not 
make a special trip for it. 

Q. Those apples that you packed, Mr. James, were any of those 
barrels slack packed? A. I could not tell mine from anybody else’s 
after they were put in storage. 

Q. How about it when you were packing them? Could you tell 
them then? A. T did not head a barrel. 

Q. Can you say whether or not you slack-packed any barrels? 
A. I tried to put enough on there to fill the barrel. 

Q. Did you pack any apples which were not merchantable in those 
barrels which you packed? A. T did not aim to. 

45 Q. Did you do so? A. T evidently did. 

Q. Ton did, then, pack some unmerchantable apples in 
those barrels, did you? A. From the looks of what came in here. 

Q. T ask you again the direct question, did you pack any un¬ 
merchantable apples in the barrels you packed? A. I did not mean 
to. 


Mr. Johnston: Know/ingly, he means. 

The Witness: No, sir; T did not aim to knowingly. 

The Court: The witness is under cross-examination, and there 
must be no suggestion made to him. 


I examined these ten or fifteen barrels about the latter part of 
November or the first of December. 


Defendant to further maintain the issues on his part, called as a 
witness John T. Ridge who testified that he repacked apples for 
Golden and Company in December 1909 in the Washington Market 
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S?els t0 That thZ “l 6 aPP ' eS h ° repa<ked "' ere slack I»<*ed in the 
bad state. PP ’ eS Were not merchantable and were in a very 


wiUils Tm v IT r mamtam the issues on its part, called as a 
nf S' Ve Carter who gave evidence that he was an emnlovee 
of Golden and Company in 1909. That plaintiff called at defendant 
place of business just after the time the apples were delivered to 

Salt" Cofd sZCY nd t !' aU,C to °k plaintiff to the Washington 

arket Cold . torage house to inspect the apples. That he opened 
two barrels of apples for plaintiff to inspect and that plaintiff 

S’, Siff P fthe Wl11 Zft 10 be repackeck That P witness 
plaintiff said no he had tn enout^ ^haZi," 1 ™ ° f and 
received by Golden and Comply from the p dS ZlltnlnZff 
went with witness back to the office of the defendant andIht ^ 

WattgtnMa^ 

and others. These witnesses were taken to view the ..note 1 • 
they were repacked. Some of the apples weZLd Zme rtateT 
The apptes in the barrels did not correspond with the marks on Z 
outside. The barrels were selected from different i>Hpp* nr n 

ffifffro ° btal h a f i ir a a 'i erage - That a record "-as kept of the repack 
ing from each carload lot received. That in one carload „n-rl k 

rels the repacking showed there were in this lot 91 barrels number 
1, o4 number 2 merchantable fruit and WrcJ . r number 

“b 17 t ...XT™ CM sj 

barrels the repacking showed 60 barrels number 1 Qn i > 
merchantable, 16 barrels of specked, unmerchantable Z barrefJof 
empties. Another carload of 166 barrels in the repackingTowed 
70 barrels number 1, 57 number 2 merchantable i-,X , 

merchantable, 24 empties. Another carload of 167 barrels showed'in 
repacking 122 number 1. 16 number 2 merchantable T> 
specked unmerchantable 17 empties. Another carload of 173 
showed m repacking 110 number 1,-30 number 2 merchant 
able^ 14 specked unmerchantable and 19 empties. Another carload 
of 1 in barrels showed in repacking 83 number 1. 57 number”2 
chantable, 14 specked, unmerchantable and 20 empties \nr.tb 
carload of 140 barrels in repacking showed 100 number I 11 ° ! lel 

2, merchantable 12 specked hn^han, J ft 
cross-examination witne* testified that the effect of leav aml 
in the car at the depot during the time of year these applesZrived 
mxm good stock there would be no effect whatever. Apples shoffid 
be put in storage at least 10 days after arrival 1 
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Defendant to further maintain the issues on its part, called as a 
witness William Wimmer who testified that he was an apple packer. 
That he was taken to cold storage place by witness John Carter, an 
employee of defendant, and repacked a number of barrels of apples, 
possibly in the neighborhood of 1500 barrels, 0 carloads. The apples 
were in a very bad condition. They were dumped in the barrels not 
packed at all. Some of them were merchantable and some unmer¬ 
chantable. They could not have been well resold without repacking 
at any fair rate. The barrels were slack packed. Some as much as 
i/o bushel per barrel. Barrels were marked on the outside number 
1. 2, 3. We found in the barrels apples known as suits which were 
not good enough for pie apples. Suit apples are what bakers use. 
They will take sacked apples and give 25 cents per barrel for them. 
The apples had worm holes, wind falls, and scales. Have packed 
apples for 38 years. Would not call half these apples number 

48 one. Apple packers receive $4.00 a day and expenses. 

Defendant to further maintain the issues on its part, called as a 
witness Mr. William G. Carter, first Vice-President of defendant 
corporation and being sworn, testified that he is the first Yice-Presi¬ 
dent of defendant corporation. That the witness Drake was in the 
employ of Golden and Company as a solicitor and buyer. lie 
solicited consignments on commission. lie bought where we desired 
goods, in the fruit and vegetable line. The witness James was em¬ 
ployed to locate good orchards and take witness Drake to look at 
them. Defendant never bought apples through witness James and 
never employed him for that purpose and that he had nothing to do 
with the packing of apples. That witness Drake on his return to 
Washington from Leesburg told of what he had done. Witness re¬ 
ceived notice from Railroad Company that the apples were in Wash¬ 
ington and defendant company unloaded them from the cars. The 
draft for the first three carloads reached Town about the time the 
apples got in. It might have been about a day or so before or after 
they arrived, I could not sav exactly. 

Q. When did you first ascertain condition of the shipment? A. 
The first day or two after they were put in storage. 1 went around 
and examined them myself. Wrote plaintiff not to ship any more 
apples. In the latter part of October plaintiff called at witness’ office 
and) had a talk with witness in the presence of Mr. Swindells and 
Mrs. Dickhaut and after considerable conversation on the subject 
between plaintiff and witness, John Carter, employee of defendant, 
took plaintiff to the storage warehouse and showed plaintiff apples 
received. Plaintiff on returning to the witness’ office said 

49 that the apples were in a worse condition than he expected to 
find them and that they would have to be repacked in his 

judgment. Plaintiff asked witness to have ten barrels of each car- 
load repacked so as to ascertain the amount of good apples as plain¬ 
tiff said he did not want witness to pay for bad apples, that he had 
bought good ones and that was all he wanted witness to pay for. 
Witness employed an apple packer and had ten barrels of each car¬ 
load repacked. That the agreement then made between plaintiff and 



GOLDEN AND COMPANY VS. ELIJAH B. WHITE. 


27 


witness, witness acting for defendant, was that an experienced apple 
packer should be employed by defendant to repack ten barrels of 
each carload and report loss to plaintiff as plaintiff did not want 
defendant to pay for any bad apples. That witness did have ten 
barrels of each carload repacked and gave a report of same to the 
plaintiff. That witness tried to sell the apples without repacking 
and did sell two carloads. That fully half of the apples that were 
sent out without repacking were returned. That witness Wiminer 
was engaged to repack the apples. That number one apples were 
selling in the market at that time at $5.00 per barrel and number 
twos were selling at from $3.62% to $3.75 per barrel. That the 
apples received from plaintiff were not merchantable. That if mer¬ 
chantable apples had been sent to defendant, defendant would have 
been able to realize a profit of $.75 per barrel net. That the esti¬ 
mated profit if the apples had been merchantable would have been 
$1200. That the profit upon merchantable after repacking would 
have l>een between $800 and $900. That the net profit of $.75 
]>er barrel meant a net profit after payment of all freight, 
50 drayage, storage and other expense of handling apples. The 
cost of repacking was $.12% per barrel, and that 1600 bar¬ 
rels were repacked. 

Q. I will ask you if it is customary to make payments F. O. B. at 
the place of delivery. A. Never did such a thing in my life and I 
have been in business for 25 years. 

Q. Did your agent have authority to make a contract of that 
kind? A. No, sir. 

Q. When this draft was paid had you examined any of the fruit? 
A. I had not. 

Q. Do you know how long it was after the apples arrived that you 
examined them. A. 1 think about the first or second dav after they 
were delivered to storage. 

Q. How soon after that did you notify Mr. White, the plaintiff? 
A. Immediately. The amount paid for storage on the apples was 
$.50 a barrel and amount paid for hauling from the cars was $.5 
per barrel. 

Q. When was the first that any claim was made that James was 
your agent to pack apples? A. When Mr. White visited me at my 
office. 

Q. When was that? A. The latter part of October, 1909, about 
the 26th. 

Q, When was anything said about said agent? A. In the begin¬ 
ning of our conversation he told me he understood that Mr. James 
was my agent to inspect apples. 

Q. What did you tell him? A. That I never authorized James 
to inspect apples, never employed him for any such purpose, did 
not know of any qualities he had as an apple packer. Apples if 
properly packed will keep in cold storage for at least six months with¬ 
out any appreciable decay. 
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Defendant to further maintain the issues on its part, called as a 
witness James R. Motherhead who being sworn testified 

51 that in 1909 he was food inspector for the District of Colum¬ 
bia and has been for 25 years. That he went with John 

Carter, employee of Golden and Company defendant, to the Wash¬ 
ington Market Cold Storage Warehouse and inspected a lot of apples 
on the 28th of October, 1909, with several gentlemen, a Mr. Eufelder, 
Mr. Ward and Mr. Johnson of the Market Company. I oj>ened a 
numl>er of barrels and examined the contents. Most of the barrels 
were marked number 1. 

Q. What was the condition of the apples in the barrels? A. Some 
of them were decayed, some had scales on them, some were worm 
eaten and some verv rotten. We examined from 20 to 25 barrels. 
The barrels were selected from different sections of the storage room. 
We opened both ends of the barrels. Some were so badly decayed 
that 1 ordered them not to be put on the market until they were 
repacked. The barrels were slack packed. 

Q. Were they merchantable apples. A. Not at all in that con¬ 
dition. 

Defendant to further maintain the issues on its part, called as a 
witness Nathan J. Ward who being sworn, testified that he was a 
commission merchant in the City of Washington and had been for 
fifteen years and had handled fruit of all kinds. That he went to 
the Washington Market Storage Warehouse in 1909 with witness 
Mothershead. John Carter and others and examined a number of 
barrels there. Apples were marked number 1 on outside of the 
barrels. Some of the apples were of good quality and color and 
others were very poor. T found a number of decayed apples and 
the barrels were slack packed. 

52 Defendant to further maintain the issues on its part, called 
as a witness John F. Johnson who being sworn, testified that 

in 1909 he was receiving clerk in the Washington Center Market 
Cold Storage. 

Q. Whose name was the apples stored in? A. In the name of 
E. B. White. On the 28th of October witness Carter, employee of 
defendant, brought a number of men to examine the apples. These 
gentlemen asked me to show them tlie apples put in the name of 
E. B. White. 

Q. Did Golden and Company at that time have any stored there? 
A. No, sir no apples whatever that season. That these gentlemen 
opened up the barrels numbered 1 out of each car. It was very 
poor fruit. That the apples were wormy and rotten. That witness 
had been with the Washington Market Company for 18 years in the 
storage department. 

Q. How long will apples keep in cold storage if properly packed? 
A. About six months. Inspecting fruit was part of his duty. That 
the plaintiff came to the storage and inspected some apples. (Refer¬ 
ring to E. B. White.) 

Q. Is this the gentleman in Court? A. That is the gentleman. 
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Defendant to further maintain the issues on its part, called as a 
witness Benjamin Uiilfelder who testified that he was in the 
produce commission business dealing in apples, oranges, lemons and 
potatoes and had heen for the past *25 years in the District of Colum¬ 
bia. That in the fall of 1909 he inspected apples in the cold storage 
warehouse of the Washington Market, with witness- \\ ard, Carter, 
Mothershead and others. 15 to 20 barrels were opened, some marked 
1 and some marked 2. 

Q. Did you open those barrels. A. Aes sir. 

Q, When you opened them what kind of fruit did you 
53 find in them? A. I found rotten, bee-stung, and specked 
apples. I do not think they were good number 2 apples. 

Q. Were they merchantable apples. A. Not to first class trade. 

Q. Were they merchantable when you saw them? A. No, sir. 
Apples when properly packed will keep in storage from 5 to 6 
months. 

Defendant to further maintain the issues on its part, called as a 
witness Fred S. Swindell who testified that he was employed in the 
office of defendant in 1909. That plaintiff came to see Mr. Wm. G. 
Carter of defendant company in the fall of 1909. That John C. 
Carter, an employee of Golden and Company, defendant, went with 
plaintiff to the cold storage to see the apples. That plaintiff came 
back to the office of defendant and said that the apples were in a 
worse condition than he expected to find them and requested Mr. 
Carter of defendant company, to have 10 or 15 barrels out of each 
carload repacked so as to determine the loss. Tie said he did not 

want Mr. Carter to pay for any bad apples. 

Q. What was said of Mr. .Tames? A. Plaintiff said he understood 
that James was defendant’s agent and Air. A\ m. G. Carter said Mr. 
James was not his agent and he never employed him for such pur¬ 
pose. He said Air. James was to take Air. Drake, the agent, around 
up there and pick out good orchards but that he had no authority to 

buy apples. 


Defendant to further maintain the issues on its part, called as a 
witness Airs. Bessie G. Dickitai t who testified that she was a 
stenographer employed in the office of defendant in 1909. In the 
latter part of October plaintiff called to see Air. A\ m. G. Cartel of de- 


54 


fendant company. . . 

Q. What was it that occurred at that time? A. Air. VV lute 

came to see Air. AVm. G. Carter with reference to some apples 
that has heen purchased from Air. A\ bite by defendant and Air. 
White seemed to think the apples were in first class condition and 
Mr. Carter said tliev were not and there was quite a discussion about 
it. Air. AVhite then said he would go to the storage house and look 
at them. He went with Air. Carter to inspect the apples. 

Q. Which Air. Carter? A. Air. John Carter and looked them over 
and sometime in the afternoon he came back in the office and said 
he had examined the apples and found them in a bad condition, not 
as he had expected. He asked Air. W. G. Carter to have 10 or lo 
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barrels of each carload repac ked and to send him a statement cover¬ 
ing the loss. Plaintiff said he did not want defendant to pay for 
anything but good apples. Defendant then rested. 


In tlie rebuttal plaintiff was recalled and 


testified as follows: 


(J. You have heard the testimony of Mr. Drake that at the time 
of the making of this contract in your orchard it was expressly agreed 
that they should be inspected in the District of Columbia. Did you 
make such an agreement? A. I did not, sir. 


On cross-examination witness testified that he had always heard 
that defendant was a responsible firm. 1 have not any knowledge 
of mv own. 1 have alwavs considered it, from what I have heard, a 

t < t 

responsible firm, financially. 

Q. Did you know they were buying these apples to resell here. 
A. I did not know they were buying them to resell here. I sup¬ 
posed they were buying them to resell, but I did not have 
55 any knowledge where they were going to resell them. 


Plaintiff in rebuttal recalled witness Harvey White who testified 
as follows: 

Q. Was anything said there by Mr. Drake or Mr. White as to the 
right of Golden and Company to inspect those apples in the District 
of Columbia? A. No, sir. 

Witness testified that he went to Golden and Company’s after 
apples had l>een received there. 

Cross-examination: 

Q. Did you on that occasion ask Mr. James to help you repack 
apples in the storage warehouse? A. No, sir. 

Witness further testified that he went to the storage warehouse and 
examined the apples. 

Q. Do you know which store house it was. A. The one up over 
the market. 


The plaintiff thereupon requested the Court to grant the following 
instructions to the jury to which defendant objected, to each and 
everyone of said prayers but the Court overruled said objection and 
granted said instructions to which action of the Court the defendant 
then and there excepted to each and every prayer. 

Plaintiff's Prayers. 

I. 

The jury are instructed that if they find from the evidence that it 
was the defendant’s duty under the contract in this case, to pack 
and superintend the packing of the apples, then their verdict should 
be for the plaintiff regardless of the condition of the apples upon 
their arrival in the District of Columbia. 

Granted. 
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The Jury are instructed that if they find from the evidence that 
C. James was present during the packing of the apples as the 
representative and agent of the defendant and had an opportunity to 

(lie plaintiff the apples then their verdict should be for 

Granted. 

III. 

The Jury are instructed that if they find from the evidence that 
lie apples were to he delivered to the agent of the defendant f. o. b. 
Leesburg \ lrginia and the apples were so delivered by the plaintiff 
to the defendants agent and the defendant there had the oppor¬ 
tunity to inspect said apples even though they did not inspect then 
their verdict must lie for the plaintiff. 1 ’ 

Granted. 

IV. 

The Jury are instructed that if they find from the evidence that at 

t ( time of the making of the contract between the plaintiff and the 

defendant in the plaintiff’s orchard that there was no agreement as to 

the place of inspection of the apples; or if they find from the evidence 

that i was not then and there stipulated and agreed that the inspec- 

t.onshouhl take place the District of Columbia ns testified to only 

y Mi. Drake then their verdict must he for the plaintiff; provided 

the jun shall further find the contract to be set out in the plaintiff’s 
ord prayer. 1 

Granted. 


If the Jury find from the evidence, that the plaintiff’s apples were 
sold by him as an entirety, at the price of $2.75 per barrel, and that 
the defendant hy its agent inspected, or was given the opportunity to 
inspect the said apples before they were delivered according to con- 
tiact fob the cars at Leesburg, Virginia, then the .Turv are in¬ 
structed that the contract for sale had become absolute between the 
parties and that their verdict should be for the plaintiff for the 
amount claimed in Ins declaration with interest thereon at the dis- 
cretion of the Jury from the date of suit. 

Granted. 

The defendant prayed the Court to grant the following instruc- 
tions: * 

Defendant’s Prayers . 


If the Jury find from the evidence that the condition of the apples 
shipped by the plaintiff to the defendant was made known to plaintiff 
• defendant as soon as their condition was ascertained by defendant 
ami defendant declined to accept them and that plaintiff thereafter 
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requested defendant to retain said apples and to have ten barrels of 
apples of each carload repacked eliminating in the ' * J 1 

wormv bruised, scalv, stung and rotten apples in the shipments, 

then defendant is entitled to set off against the if 

the said scalv, wormy, stung, rotten and bruised apples at the rate o 
$2.7o tier barrel as well as all costs and expenses incur ed y 
-„ s defendant incident to the repacking of said apples, including 

all costs. 

Rejected. ^ 

If the iurv find from the evidence that the defendant purchased 
Irom the plaintiff good merchantable apples of a certain quality fo 
eXbv 'defendant in its business, and such pure'base, or resa . ) 

defendant was known bv plaintiff at the time and plaintiff d <l not 
deliver to defendant apples of the quality as ordered but ‘f'dlehvera 
number of barrels of apples that were good in part and bad in pait, 
which could not be resold without repacking, then defendant is en- 
ed to set off against the plaintiff’s claim all profits ilia defendan 
(•mild have made by a resale of all of the apples *hipped deemhnrt 
1 v iiLnntiff at the market price at the time said fcpple^ "ere leceiveu 
U said apples been of the kind and quality as 

ordered. 

Rejected. 

III. 

That the Court instruct the jury that the burden of proof as to 
aoreeme^ Utethe witness James was to pack apples for defendant 
Km the plaintiff to establish by a preponderance of the proof. 

Rejected. 

IV. 

.... lt ilm Court instruct the iurv that in order for the plaintiff to 
' i , ......tract nrice for the apjiles sold to the defendant the 

t.rs 1 ssktasbs 

l f \u ■ i»crf«»rniance of the obligations by said contract imposed 
and of )n> \.e believe from the evidence that the 

T 01 \ h r, 1,11 meJSLteble apSeH to the defendant and deliv- 
plaintiH s > contract apples that were not merchantable, 

then phihiRff cannot recover for any apples that were not merchant¬ 
able. 

Rejected. 

That the Court instruct the jury if they believe from the evidence 
that the plaintiff sold and defendant bought only merchantable 
armies in plaintiff’s orchard at $2.75 per barrel and that plaintiff 
delivered t!> defendant apples that were in part merchantable and in 
part unmerchantable, then they can only find lor plaintiff for the 
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defendant ° f merchantable a PPles delivered by plaintiff to 

Rejected. 

VI. 

That the Court instruct the Jury that if ih™ f*. .u 

tatn the apples and separate the merchantable apples from the nn. 
merchantable apples and defendant is entitled to <et off ao-nin-t ll" 

dSnSKit V ,roi " failure to delfver m.r- 

60 vn 

rlof f t i he filld / rom the ey idence that the plaintiff sold to tho 
defendant the merchantable apples in his orchard nt $9 d 1 ° 1 h ? 

to he delivered at Leesburg, \ a , anddid dehSlthread’eTm 

pany at Leesburg, Va, 1645 barrels consigned to defendant at Wash' 

ington, D. C., and defendant did inspect the a nlest hfn " 

was necessary to repack the other apples to separate the bad from tlr„ 
merchantable apples, then plaintiff can only recover from Z 

fendant the agreed price for the merchantable appks rece ved and 
defendant is entitled to set off ap‘iin<?t 1 • ie ;, e(1 anci 

»™ pdd out by defendant tor 3 £S£ £ — IT'S 

as the amount of the draft paid by defendant g wel1 

Rejected. 

VIII. 

If the jury believe from the evidenop tfioi +i ir . n 1 
chased by the defendant from the plaintiff for nsale'bv pf / 6 f Ur . 
as a dealer then defendant is entitled to set IbS 

claim the reasonable profit defendant could have made „!! , 

of the apples at the market price in WmhinZn aftheTL dd 

Rejected .* 116 1645 balTelS Shipped by plaimiff to defendant. 16 
. ^ which instructions the Court refused tn crr-ini- i • u 

““ »d >ii«. orfoopih toSVud 

01 

Charge to the Jury. 

confirmsh, (Mr : Chief ;l ustiw Clabaugh): Gentlemen, this case 
jury system. After now'about thirtySve^'eare oTprofe"’^ n-?® 

— ot I «£ 
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than I have ever been of the absolute truth and strength of the char¬ 
acter of trials by jury. 

Why do I say this? For this reason: This case has been before 
twelve gentlemen who are utterly indifferent, as they ought to be, 
as to who wins this case. It does not make a particle of difference to 
any one of them who wins it. They know what their duty is. 
They know they must decide the case according to the evidence, that 
iustice mav be done as thev see it from that evidence. Then their 
duty is done; and it is a matter, as I said before, of utter indifference 
as to the result of the case, except that it must be a proper, fair and 
just result. That is all. That is all that you gentlemen care for. 

You know, genlemen, counsel oftentimes forget their own per¬ 
sonalities. Thev realize only after the trial is all over that thev have 
been acting as the attorneys. They have been seeking to do the best 
for their clients, always doing what is honest in the case. It is always 
gratifying to the Court to know, as has been the case in this trial, 
that that is the standpoint and the understanding of counsel. 

62 Counsel become interest- in their case, and they push it to 
the limit, trying fairly to enforce upon the jurors their point 

of view, and to explain their point of view. But sometimes there 
creeps into a case strong language on one side, or strong language on 
both sides against the parties to the cause. It used to be the custom; 
it is growing a little old, now, gentlemen—for counsel to abuse a 
plaintiff or a defendant simply because that plaintiff or that defend¬ 
ant happened to be a corporation. 

You, gentlemen, do not care whether there is a corporation in 
this case or not. It makes no difference to you. You lose sight of 
the personalities of the parties. It is a matter of utter indifference 
to you who the plaintiff or the defendant may be. Counsel, you 
know, sometimes try to picture a corporation as being a vampire and 
trying to eat up the people. This is done without any intention on 
the part of counsel to be unfair. 

I only mention these things for the purpose of showing you that 
you do not care one way or the other. You do not care whether the 
plaintiff is rich or whether the defendant is rich, or whether it is a 
corporation. You have nothing on earth to do with that in this 
case. Something has been said in this case, on either side, about 
these various things; not openly, not intending, perhaps, to draw 
any special attention to it, but mentioning, incident-ly, that one is a 
corporation and the other is a banker. You do not care anything 
about that; you have nothing to do with that. You will take ibis 
case and consider it according to the facts, not being excited one 
way or the other. You do not look excited, and I do not 

63 believe you are. You will decide this case according to the 
weight of the evidence and according to the law that is given 

you. That is where you stand; and that is the reason I have so much 
faith in the system—because the men who decide it are absolutely 
indifferent to anything except that they are interested, as they ought 
to be, in reaching a just verdict. 

I have said this to you because there has been some little talk on 
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either side about that phase of it. You will now look at the law, 
and you will apply the facts to that law. 

I think most of you, or at least some of you, were on the jury 
that I instructed a few days ago, and 1 hesitate very much to go 
over it again, and will not, except so far as — feel that I ought to, 
because some of you were not on the jury which T so instructed. 

^ ll . e V . a phuntiff brings suit against a defendant, the duty of that 
plaintiff is to prove his case against the defendant to the satisfaction 
of the jury, by the fair weight of the testimony, as the law expresses 
it. In order for the plaintiff to recover, in other words, he must 
prove his case hv the preponderance of the evidence, as it is called. 
I hat means by the weight of the evidence. So that the plaintiff’s 
case, in order that he may recover, must always weigh a little more 
than the defendant’s case. That is what the law means, therefore, 
when it speaks of the preponderance of the evidence. 

In this case the plaintiff sets up a certain contract. It is the duty 
of the plaintiff, by the weight of the evidence, to prove that 
h4 contract. 

This case is a perfectly simple case, gentlemen, so far as 
the Court understands it. It is not a complicated legal question; it 
is a perfectly plain, simple question, and it is a question that you will 
have no difficulty in understanding. 

There are two theories wihieh the Court may suggest to you in 
respect to the law in this case. If you find from the testimony in 
this case that the plaintiff and the defendant made a contract under 
which the plaintiff was to sell the apples in his orchard—and when 
T say apples, I mean merchantable ones; because both sides agree 
that the plaintiff said that, whilst it was not mentioned in the con¬ 
tract, it was the understanding that they were talking about selling all 
the apples in the orchard that were merchantable; so there seems to 
be no difference between them on that score—if you find from the 
evidence in this case that the contract provided that all of these ap¬ 
ples were to be purchased by the defendant company and sold by 
the plaintiff at the rate of $2.75 a barrel, and that they were to be 
delivered f. o. b. cars at Leesburg, that is, that they were there ac¬ 
cepted and taken charge of after they had been hauled to the station 
by the plaintiff or his agent for that purpose, then the plaintiff is 
entitled to recover, in this cause, the full amount on the number of 
barrels at the price named which you may find were sold to the 
defendant company. 

You see that 1 have said nothing about the question as to whether 
or not they were rotten apples, specked apples, or any other kind 
of apples. That does not make any difference. If you find 
f>5 that that was the contract between them, then you have 
nothing to do with the condition of the apples, because the 
law savs that this defendant could have had the opportunity of ex¬ 
amining those apples before they left Leesburg, and if they were not 
so examined by the defendant, when it had the opportunity of doing 
it, that is the fault of the defendant, and the plaintiff has nothing 
to do with it. 

That is the law, as the Court understand- it. The mere fact that 
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the apples turned out subsequently to l)e rotten or impaired in any 
way has no place in it, and you have no concern with it; provided 
you find the contract to he as T have stated. 

The other phase of it is this: If you find that the apples were 
sold at $2.75 a barrel, f. o. h. cars at Leesburg, and that it was further 
agreed that the apples should Ik? inspected after they reached Wash¬ 
ington, the question then arises as to the character of the apples, 
whether any of them, or how many of them, were specked, or 
rotten, etc. 

I ought, perhaps, to explain, further, to you that if there were 
charged in this case any matter of fraud, the Court’s ruling would 
be entirely different: that would not be the law in the view of the 
Court. Rut there is no fraud charged, and therefore there is no 
question of that kind in the case. 

The contract in this case was a verbal one, but whether verbal or 
otherwise it makes no difference. The question is What was the 
contract? That is the important matter that you gentlemen have 
to pass upon. So that if vou shall find that the contract was 

66 as I have stated it, and also that the apples should be in¬ 
spected in Washington, you have then the right to consider 

the character of those apples and to consider the evidence as it has 
f>een brought in here in respect to those questions, whether the ap¬ 
ples were good or bad, according to the testimony as you have heard 
it. Therefore if the contract in this case is that the apples should 
l>e delivered at the price I have named f. o. b. cars at Leesburg, and 
if that is the language of the contract, that is the end of your duties 
in this case, 1 ►ecause. then there is no further evidence in the case 
except that they were accepted and sent to Washington. Rut if they 
were also to be inspected at Washington, then you have to go further 
and you have to consider what the defendant owes the plaintiff, if 
anything Of course it would be something, because they have made 
the open admission that they owe about $400. 

That being so, there is then another phase of the law which arises. 
If you find the contract provided that the apples were to he inspected 
in Washington, then you are entitled to consider all the evidence in 
this case as to wbat loss the defendant has sustained, if any, by 
reason of the defective apples, and to recoup, that is, to set off. to 
deduct from the amount claimed by the plaintiff such amount of 
money as you may find from the evidence the defendant lost by 
reason of the payment of freight, storage charges, and other charges". 
Tf you find that when this contract was made, it was made for the 
purpose of reselling, and with the knowledge on the part of the 
plaintiff that the apples were to l)e resold, and if you find 

67 that a profit could be realized from such reselling, then the 
defendant is entitled to have that added to the amount that 

you deduct from the gross amount of money claimed on the part of 
the plaintiff. The amount would be whatever you find would be a 
reasonable allowance for the very reasons that I have suggested to 
you. 

That being so. it is not a very difficult matter of law for you to 
understand, at all. It is nothing on earth but an ordinary business 
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transaction which presents itself and to which you can apply the law 
perfectly easily. 

The whole matter comes back to the question, Was the contract 
that the apples were to be delivered f. o. b. cars at Leesburg the entire 
contract? If it was, then the plaintiff is entitled to recover the full 
amount claimed in the declaration. If it was otherwise, as I have 
suggested, then you have to find out how much, if anything, the 
defendant is entitled to deduct from the amount of the claim of the 
plaintiff against the defendant for the apples. 

I shall not read any of these prayers, unless you gentlemen re¬ 
quest me to, because I have made it, T think, very plain so far as the 
law is concerned, as I understand it; and unless you desire the 
prayers read, I shall not read them. 

Your verdict, therefore, will be for the plaintiff, under all the 
circumstances, and the next question is how much. If you find that 
the contract was as I have first put it, then they are entitled to re¬ 
cover for the amount of the 1668 barrels, at the rate of $2.75 per 
barrel, with interest, at your discretion. That is a matter 

68 ' which I think you have a right to exercise your discretion in, 

as to whether you allow interest or not. That is a matter 

«/ 

within your own judgment. 

If. on the other hand, you find the contract, as I stated it in the 
second case to be the proper contract, then you will find 1 * 
the plaintiff is entitled to under the evidence. At all events, when 
you are asked by the clerk: “Gentlemen of the jury, have you agreed 
upon your verdict?” you will say: “Yes.” Then the clerk will ask: 
“How do you find—for the plaintiff or for the defendant?” And 
vou will sav: “For the plaintiff.” 

I am saying that because, under the statement of counsel, the 
plaintiff, the plaintiff is entitled to a verdict. 

Then the next question will be asked—“How much do you assess 
the damages?” Tf it is the amount claimed in the declaration, do 
not answer, as is so often answered by jurors, “The amount claimed 
in the declaration.” State the amount; and then you will add 
whether you find interest or not. Tf you find less than the amount 
claimed, or whatever you do find, say that amount. For instance, 
if the amount claimed in the declaration is a thousand dollars, with 
interest from the first day of March, or some other date—I am only 
illustrating—then say: “We find the plaintiff entitled to a thousand 
dollars, with interest.” Tf the amount is only a thousand dollars, 
then sav that vou find for the plaintiff in the sum of One hundred 
dollars. 

Do not come in and have your verdict erroneously stated, be¬ 
cause you will only have to go out again; and there is no use 

69 taking up that time. 

Gentlemen. I do not think of anything else that is neces¬ 
sary to state. 

Mr. Dutton: Will your Honor mention the reasonable time for 
inspection after the apples got to Y ashington? 

The Court : Yes. Gentlemen, if you find that the contract was 
the second way I have stated it, that the apples were to be inspected 
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in "Washington, then you have to decide whether or not reasonable 
time for such inspection has been allowed. 

Mr. Johnston: I would like to except to that part of the charge 
where your Honor states: 

“If the defendant could have had an opportunity to examine the 
apples at Leesburg, and did not, that is their fault, and your verdict 
shall l>e for the plaintiff.” 

1 think I have stated it correctly, I took it down at the time. 

The Court: That if they find that the contract was that they 
were to deliver the cars f. o. b. cars at Leesburg? 

Mr. Johnston: Yes, sir. We except to that part. 

The jury thereupon retired to consider of their verdict, and re¬ 
turned with verdict for plaintiff of $2,992 with interest from the 
29th day of March, 1910. 

Re it further remembered that each of the separate and several ex¬ 
ceptions taken by counsel for the defendant as hereinbefore set forth, 
were so taken by the counsel for the defendant then and there.before 
the jury retired, and each of said exceptions so taken was then and 
there separately and severally entered upon the minutes of the 
70 Justice presiding at the trial, and counsel for the defendant 
there separately and severally entered upon the minutes of the 
sign this bill of exceptions and the same is accordingly done now for 
then and made a part of the record of this case this 23rd day of 
September, 1913. 

HARRY M. CLABAUGH, 

Chief Justice. 


Assignment of Errors. 

Filed September 25, 1913. 

******* 

Now comes the defendant by its Counsel and says the Court erred 

«/ «/ 

in its rulings as follows; 

First. In granting the second, third, fourth, and fifth prayers of 
the plaintiff. 

Second. In rejecting the first, second, third, fourth, fifth, sixth, 
seventh and eighth prayers of the defendant. 

Third. In its charge to the jury wherein the Court said “if the 
contract was f. o. b. cars at Ijeesburg and if the defendant could 
have had an opportunity to examine the apples at Leesburg and did 
not. that is their fault and plaintiff has nothing to do with it.” 

Fourth. In permitting witness Fry to testify as to statements made 
by witness James tending to prove agency bv declarations of agent. 

W. A. JOHNSTON, 

Attorneg for Defendant. 

Copy acknowledged. 

EDWIN C. DUTTON. 
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71 Designation of Record. 

Filed September 25, 1913. 

******* 

The Clerk will please prepare transcript of record on appeal to 
the Court of Appeals and include therein the following: 

Declaration. 

Amendment to Declaration. 

Pleas and Affidavit to amended declaration. 

Joinder of Issue. 

Mem. Verdict. 

Judgment & appeal. 

Appeal Bond approved and filed. 

Assignment of errors. 

Memorandum of submitting Bill of Exceptions. 

Bill of Exceptions and Order making same part of record. 

Order extending time to submit Bill of Exceptions and filing of 
transcript of record. 

Designation to clerk to prepare transcript. 

W. A. JOHNSTON, 

Attorney for Defendant. 

Copv acknowledged. 

' EDWIN C. DUTTON. 


72 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John B. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
71, both inclusive, to he a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 52362 at Law, wherein Elijah 
B. White is Plaintiff and Golden & Company is Defendant, as the 
same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe mv name and affix the 
seal of said Court, at the City of Washington, in said District, this 
8th day of October, 1913. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

• 

Endorsed on cover: District of Columbia Supreme Court. No. 
2607. Golden and Company, appellant, vs. Elijah B. White. Court 
of Appeals, District of Columbia. Filed Oct. 9, 1913. Henry W. 
Hodges, clerk. 



ADDITION TO RECORD PER STIPULATION OF COUNSEL. 


Court of Appeals of the District of Columbia. 

OCTOBER TERM, 1913. 

No. 2607. 

GOLDEN AND COMPANY, APPELLANT, 

vs. 

ELIJAH B. WHITE. 


FILED DECEMBER 18, 191B. 


In the Court of Appeals of the District of Columbia. 

No. 2607. 

Golden and Company, Appellant, 

vs. 

Elizah B. White, Appellee. 

Stipulation of Counsel. 

It is hereby stipulated and agreed between counsel for the appel¬ 
lant and appellee, that the words “refused to accept them and at 
plaintiff’s request it” may be inserted after the word “it” in the 
seventh line of the seventh prayer on page 33 of the printed record 
as said words were in the original prayer offered by defendant on the 
trial of said cause and inadvertently omitted in making up the 
printed record. 

W. A. JOHNSTON, 

Attorney for Appellant. 
EDWIN C.'DUTTON, 

Attorney for Appellee. 

[Endorsed:] No. 2607. Golden and Company, Appellant, vs. 
Elijah B. White. Addition to Record per Stipulation of Counsel. 
Court of Appeals, District of Columbia. Filed Dec. 18, 1913. 
Henry W. Hodges, Clerk. 
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Golden and Company, Appellant. 

vs. 

Elijah B. White, Appellee. 


BRIEF FOR APPELLANT. 


Statement of Case. 

This is an action by appellee to recover from appellant the 
sum of twenty-nine hundred and ninety-two dollars 
($2,992) on account of the sale of certain apples by appellee 
to appellant in which action the appellant filed a set-off 
claiming twenty-five hundred and eighty-two dollars and 
twenty-three cents ($2,582.23) loss sustained by appellant 
on account of breach of contract with appellee to furnish 
him merchantable apples. On the 24th day of September, 
1909, the appellant’s agent contracted with the appellee to 
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purchase the merchantable apples in appellant’s orchard at 
two dollars and seventy-five cents ($2.75) per barrel F. O. 4 

B. Leesburg. The first shipment of three carloads was re¬ 
ceived by appellant and draft drawn by appellee for same 
was paid by appellant without examination of the contents 
of the barrels. The appellee offered evidence to prove that 
he sold to appellant's agents all of the orchard at two dollars 
and seventy-five cents ($2.75) per barrel F. O. B. Leesburg, 
the fruit to be packed by Mr. James. That when he com- * 

menced packing the apples Mr. James was not there and 
appellee's superintendent, Mr. Harvey W hite, commenced 
packing and had been packing apples in the orchard one or 
two days before Mr. James arrived. That there were 18 
or 20 men engaged in the orchard handling the apples, all 
employees of appellee (record, p. 14). That after Mr. 

James arrived at the orchard he superintended the packing. 

That appellee furnished the barrels, picked the apples and 
hauled them to the depot at Leesburg, Virginia, and Mr. 

James brought him the bills of lading. That appellant paid 
first draft for the first three carloads shipped amounting to 
fifteen hundred and thirty-one dollars and seventy-five 
cents ($1,531.75) and appellant declined to pay the balance 
of twenty-nine hundred and ninety-two dollars ($2,992). 

Appellant offered evidence to prove that it is a commis¬ 
sion merchant engaged in the commission business and that 
it purchased the apples for resale. That immediately upon 
examination of the first shipment of the apples he refused 
to accept them and notified appellee by letter dated October 
21, 1909 (record, p. 12). Appellant offered evidence to 
prove that it purchased the merchantable apples in appellee’s 
orchard to be packed by appellee and that no bruised, wormy, 
stung, scaly, rotten or windfall fruit were to be put in the 
barrels as merchantable apples (record, p. 18). That bar¬ 
rels were to be marked by appellee with numbers on the out- 


side according to the grade of fruit packed in the barrels as 
'numbers 1, 2 and 3 (record, pp. 18 and 21). Appellant 
also offered evidence to prove that the barrels were slack 
packed and contained bruised, wormy, fallen and rotten 
fruit and when opened did not contain fruit of kind and 
quality, as indicated by the numbers put on the outside of 
the barrels by appellee (record, pp. 23, 25, 26 and 28). 
Appellant (record p. 20) offered to prove that apples were 
to be inspected by appellant on arrival at Washington and 
paid by check or sight draft subject to inspection. That 
its agent Drake had no authority to employ anyone to pack 
apples. That James was not its agent to pack apples or 
employed for that purpose. That James had never packed 
apples and was not authorized to accept apples for it (rec¬ 
ord, pp. 21 and 27). Appellant also offered evidence to 
prove that it was a commission merchant and bought apples 
to sell and could have realized a profit of $.75 per barrel 
net if merchantable fruit had been shipped (record, p. 27), 
and that he did incur a great expense in repacking the 
shipment, that repacking was necessary to preserve the good 
fruit, and packing was done at the instance and request of 
the appellee (record, pp. 26, 27 and 29). Appellant also 
offered as evidence that apples were in a very bad condi¬ 
tion. Also that they were dumped in the barrels, not 
packed. That some were merchantable and some unmer¬ 
chantable. That the apples had worm holes, windfalls and 
scales (p. 26). That they could not have been well resold 
without repacking, at any fair rate (p. 26). Appellant also 
proved that of the 1645 barrels shipped by appellee to ap¬ 
pellant 416 barrels were repacked (record, p. 27) at a cost 
of $.1 iy 2 per barrel. That one-quarter of the shipment 
were bad. That some of the apples were merchantable and 
some unmerchantable and they could net have been sold 
without repacking at any fair rate (recorc, p. 26). Appel- 
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lant also proved by a food inspector, Motliersliead, that 
some of the apples were so hadlv decayed and rotten, that 
he ordered them not to he put on the market until they were 
repacked (record, p. 28). Appellant also proved that ap¬ 
pellee requested appellant to have 10 or 15 barrels out of 
each carload repacked and to send him statement covering 
loss. That appellee did not want appellant to pay for any¬ 
thing hut good apples (record, pp. 29 and 30). 

In his instructions and charge the court held that as the 
apples were sold F. O. B. Leesburg the right of inspection 
existed only at Leesburg unless it was agreed that the ap¬ 
ples should be inspected after they reached Washington 
and that if appellant could have had the opportunity of ex¬ 
amining the apples before they left Leesburg and did not 
examine them, then that was the fault of the appellant and 
appellee had nothing to do with it. 

There are therefore two questions involved in this appeal. 

First: Was the defendant entitled, having purchased 
merchantable fruit in plaintiff's orchard, to set off all un¬ 
merchantable fruit received at place of destination? < 

Second: Did defendant's right of inspection under the 
contract exist only at Leesburg? 

r 

Assignment of Errors. 

1. That the court below erred in holding that the de- i 

fendant would not be entitled to set off against plaintiff’s 

claim anv unmerchantable fruit received unless the right of 
inspection under the contract was at Washington, the place 
of destination. 

2. The court below erred in holding, that, as a matter of 
law under the terms of the contract that if appellant had 
the opportunity to inspect at Leesburg and did not inspect 
there, he could not inspect or reject at Washington. (Plain¬ 
tiff’s prayers 3 and 5.) 



3. The court below erred in holding that if the parties 
varied or modified the contract that appellant would not be 
entitled to set off unmerchantable apples received. 

4. The court erred in permitting the testimony of wit¬ 
ness Isaac C. Frey tending to prove agency by statements 
of purported agent. 

Argument. 

The substantial question of law covered by the first two 
assignments of errors are the construction of the contract 
sued on. As the terms of sale under the contract were, 
that the apples were sold F. O. B. Leesburg and the apples 
were received and put upon the cars there by an agent of 
the appellant, was the appellant required to inspect the 
apples at the point of shipment at Leesburg or did he have 
the right within a reasonable time after the arrival at Wash¬ 
ington, the place of destination, to inspect and then accept 
or reject the fruit as merchantable or unmerchantable? The 
weight of authority unquestionably is that where no place 
of inspection is agreed upon that the buyer has the right to 
inspect within a reasonable time after arrival at destination 
and he is not required to inspect at place of shipment. In 
the text books it is stated as follows: The place of inspec¬ 
tion, in the absence of contrary intention, must ordinarily be 
the place at which acceptance is due—as distinguished from 
the place of receipt when they are separate—the place at 
which the buyer is finally bound to accept or reject the 
goods. 

Meacham on Sales, Section 1377. 

The right of inspection necessarily involves the right to 
do things without which it cannot reasonably and efficiently 
be accomplished, for example to unpack or open the goods, 
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to weigh, measure, compare and test them, where other¬ 
wise their character, quality, fitness or condition cannot 
reasonably be determined. 

Meacham on Sales, Section 1378. 

Where goods are sent to a buyer in performance of the 
vendor's contract, the buyer is not precluded from object¬ 
ing to them by merely receiving them. For receipt is one 
thing and acceptance another. 

Benjamin on Sales, Section 706. 

It cannot be contended because the terms of contract of 
sale were F. O. B. Leesburg that the defendant was bound 
to inspect at Leesburg, and that a failure to do so there 
would amount to an acceptance and defendant would be 
precluded from showing the character or quality of the 
shipment on arrival at destination, if he examined the ap¬ 
ples within a reasonable time after arrival at Washington. 

Where goods are ordered of a specific quality which the 
vendor undertakes to deliver to a carrier to be forwarded 
to the vendee at a distant place to be paid for on arrival, 
right of inspection, in the absence of any specific provision 
in the contract, continues until the goods are received and 
accepted at their ultimate destination. 

Pierson vs. Crooks, 115 N. Y., 539-547. 

Eaton vs. Blackburn, 52 Oregon, 300. 

Appellee does not claim that there was any agreement in 
the contract as to the place of acceptance but says the apples 
were sold F. O. B. Leesburg and he was to draw a draft 
upon appellant for the apples as shipped. It is not the duty 
of the buyer to go to the place of shipment or delivery to 
carrier to inspect goods before shipment. Delivery to car- 
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rier is merely a constructive delivery. The obligation to 
accept or reject arises only on actual delivery. 

Fogle vs. Brubaker, 122 Pa. State, 7 and 15. 

In the sale of good sound hemlock lumber at a fixed price 
on cars to be shipped when directed the court instructed the 
jury that the order and acceptance provided for inspec¬ 
tion at the point of shipment. This was held error and 
reversed. 

Holt vs. Pie, 120 Pa. State, 425. 

The apples purchased by the appellant from the appellee 
were merchantable apples and were to be packed in barrels 
and graded and marked on the barrels 1, 2 and 3 accord¬ 
ing to grade, by the appellee. That the barrels were so 
marked by the appellee there is no contention. Inspec¬ 
tion at Washington showed much unmerchantable fruit. 
This contract was an executory contract, and there was an 
implied warranty on the part of the appellee that the ap¬ 
ples in the barrels as marked by him were merchantable, 
and of the grade as indicated by the marks on the barrels; 
and if it be contended that there was an acceptance on the 
part of the appellant, the weight of the authority is that, 
» if there be a warranty expressed or implied, the buyer does 

% not necessarily waive it by acceptance. 

Atkins Bros. vs. Southern Grain Company, 119 Mo. 

App., 119. 

Morse vs. Morse, 83 Maine, 473. 

Babcock vs. Trice, 18 Ill., 420. 

^ Holloway vs. Jacobs, 120 Pa. State, 538. 

► English vs. Spokane Company, 57 Federal Reporter, 

451 . 
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In some circumstances there is a difference between the 
actual knowledge and acquiescence in what is ascertained 
and mere opportunity to obtain the knowledge without do¬ 
ing so. It is contended on the one side that appellant’s 
agent packed the apples and on the other that the appellee’s 
agent and his men of 18 or 20 engaged in the orchard, ac¬ 
tually did the packing. 

It may be contended that all these men, although employed 
by appellee, were under the direction of the appellant’s 
agent, but even if it were true, it is admitted that the apple 
packing had been going on in the orchard for several days 
before the so-called agent of the appellant appeared. Cer¬ 
tainly he could not have superintended or accepted those 
apples, even if it was admitted that he was the agent, for 
that purpose, of the appellant. 

The defendant did not receive what he contracted to 
buy, viz. merchantable apples graded as indicated on bar¬ 
rels marked by plaintiff “and it makes no difference,” as 
the court says in the case of the Columbia Iron Works 
Company vs. Douglas, 84 Md., 44. “whether the failure of 
defendant to receive what he contracted to get grew out of 
the fraud of the plaintiff or out of an accident unmixed 
with bad faith.” 

The court further says on page 64 that when a person 
buys a particular thing he cannot be compelled to take some 
other thing even if like the thing he bought. He has a 
right to insist upon the terms of his contract. If he has 
unwittingly received that which he has not bought, he has 
the right to return it or, keeping it, to recoup when sued for 
the stipulated price, the damages which a failure to com¬ 
ply with the contract has caused him. 

But in many cases the circumstances of a party selling 
a particular thing by its proper description has been a war¬ 
ranty and the breach of such contract, a breach of warranty; 
but it would be better to distinguish such cases as noncom- 


pliance with a contract which the party has engaged to 
fulfill. Page 65. 

Columbia Iron Works Company vs. Douglas, 84 Md., 
44. 

Proctor vs. Atlantic Fish Company, 208 Mass., 351. 

The sale of a particular description implies a contract 
that the article sold is of that description, a doctrine that 
is supported by abundant authority both in this country 
and in England, and this rule is founded not upon any the¬ 
ory of warranty, either express or implied, but rather upon 
the theory of condition broken, and, if the action be one 
brought by the vendor to recover price of the article sold, 
the tender of an article answering the description is a con¬ 
dition precedent to the recovery, and, if this condition be 
not performed, the vendee is entitled to reject the article, 
or, if he has paid for it, to recover back his money. 52 
Washington, 620. 

Whether the action shall be technically considered an 
action on a warranty, or an action for non-performance of 
a contract, it is entirely immaterial. 

The acceptance or rejection of the goods by the appellant 
after knowledge of defects does not prevent the appellant 
from setting up his loss or damage on breach of warranty. 

In the case of North Alaska Salmon Company vs. Hobbs, 
in an action where the plaintiff sought to recover damages 
for failure of the seller to deliver to it boxes made of dry 
stock. The boxes were all, however, inspected by plaintiff’s 
servants and taken and used by plaintiff. The dampness 
of the boxes caused a large number of the cans to become 
rusted and unfit for use whereby the plaintiff suffered dam¬ 
ages. In this case plaintiff was entitled to recover upon 
express warranty. 

North Alaska Salmon Company vs. Hobbs, 35 L. R. 
A. (N. S.), 501. 
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Defendant could either reject the shipment or retain and i 

set off his damage in an action for price. 

A defect in part may not entitle the buyer to reject all 
but at the same time, it does not entitle the seller to re¬ 
ceive pay for the bad fruit shipped. 

The marks on the barrels were a warranty by the plain¬ 
tiff of quality and grade. 

In the case of Hastings vs. Lovering, 2 Pick., 214, the 
words in a sale note “Sold E. T. Hastings 2,000 gallons 
prime winter oil, were held to amount to a warranty that 
the article sold agreed with the description. 

Also Henshaw vs. Robins, 9 Metcalf, 83-87. 

In Chisholm vs. Proudfit, 15 U. C. Q. B., 203, it was held 
that where a manufacturer of flour marked it as of a par¬ 
ticular quality, viz. “Trafalgar Mills Extra Superfine” it 
amounted to a warranty of its being of such quality. 

To the same effect, Gardner vs. Lane, 9 Allen, 492. 

Forcheimer vs. Stewart, 65 Iowa, 593. 

Agency cannot be proved as against others than the al¬ 
leged agent by his declarations. 

It is not claimed by plaintiff in his declaration that wit¬ 
ness fames purchased the apples. It is claimed at best that 
witness James packed part of the apples and delivered to 
plaintiff the bills of lading of the apples, it being the duty 
of witness James to brace the apples on the cars to prevent 
shaking in transit. 

The admissions or declarations of an alleged agent are 
alike incompetent to prove his authority or the extent of 
his powers. 

Walmsley vs. Quigley, 129 Fed. Rep., 583. 

Encyclopedia of Evidence, Vol. 10, p. 15. 
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Even if the contract had provided for inspection at Lees¬ 
burg this could be waived by the appellee and appellee’s 
acknowledgment of the receipt of the letter after first 
shipment notifying appellee that appellant could not accept 
the apples appellee was proffering until the matter of gra¬ 
ding and packing had been adjusted and appellee’s visit to 
Washington, the place of shipment, and personal inspec¬ 
tion of the apples and direction to appellant that they should 
have apples repacked, was in effect, a waiver of inspection 
at Leesburg. This contract could, by the parties be modi¬ 
fied or another could be substituted. 

Cifalu vs. Fitsimmons Derry Company, 65 Minn., 480. 

Cement Co. vs. Wheatley, 9 App., 334. 

Proof in this case shows that at least one-fourth of the 
shipment was unmerchantable and not in accordance with 
the warranties put upon the barrels by appellee at the time 
of shipment from Leesburg; and the expense in regard to 
repacking, freight, storage, and drayage on unmerchantable 
fruit as well as loss of profit, was a proper set-off to the 
appellee’s demand. 

It is respectfully submitted that a careful examination of 
the authorities and text book writers will leave no doubt in 
the minds of the court that a contract of sale F. O. B. does 
not mean that inspection is required to be made at the place 
of shipment or that if opportunity is given there and in¬ 
spection is not made there that the buyer does not have the 
right to inspect at the actual place of delivery and reject or 
to set off in damage any loss sustained, and that but for 
the erroneous instruction of the court in his charge to the 
jury, ‘‘you see that I have said nothing about the question 
as to whether or not they were rotten apples, specked ap¬ 
ples or any other kind of apples. That does not make any 
difference. If you find that that was the contract between 





I 


12 

them, then you have nothing to do with the condition of the 
apples, because the law says that this defendant could have 
had the opportunity of examining those apples before they 
left Leesburg and if they were not so examined by the de¬ 
fendant, when it had the opportunity of doing it, that is 
the fault of the defendant and plaintiff had nothing to do 
with it.” 

Respectfully submitted, 

Walter A. Johnston, 
Attorney for Appellant. 
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IJourt of pistrkt of |olumlria. 

October Term, 1913. 


No. 2607. 


GOLDEN & COMPANY, Appellant, 

VS. 

ELIJAH B. WHITE. 


BRIEF IN BEHALF OF APPELLEE. 


Pleadings. 

The plaintiff’s action is brought to recover for breach of a 
y w ereb\, on or about September 24, 1909, the de¬ 
fendant purchased, as an entirety, the apples of plaintiff’s 
orchard, in Loudoun, at the price of $2.75 a barrel, 

the same to be delivered f. o. b. on the ears of the 

at Leesburg, in said county of 
Loudoun, except that, and provided that, then and 
there it was specially understood and agreed between 
the parties aforesaid that the plaintiff was to be in no 
way obligated to superintend the packing of or to 
pack said apples or to have anything to do with the 
lr 
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packing thereof; but, on the contrary, that the de¬ 
fendant, through their own agents or employees or 
through such person or persons as they saw fit to 
select or choose for the purpose, should and would 
superintend the packing of said apples and should 
and would pack the same as they saw fit, without any 
liability or responsibility whatsoever on the part of 
the plaintiff for the packing of said apples or for any¬ 
thing connected therewith; that is to say, the said 
contract to be completed on the plaintiff’s part when 
the barrels containing said apples were delivered by 
the plaintiff and received by the defendant f. o. b. 
on said Southern Railway cars at Leesburg, save and 
except as stated above.’’ 

That thereafter the defendant sent an agent to pack and 
superintend the packing of the apples bargained and sold as 
aforesaid; that the defendant's agent did pack said apples 
and superintend the packing bv others; did load the barrels 
so packed into the cars at Leesburg, Virginia; himself billed 
the apples to Golden & Co., brought the bill of lading to the 
plaintiff, and instructed plaintiff to draw on defendant for 
the money agreed to he paid by defendant for the entire 
shipment. This the plaintiff did. The first draft was paid. 
The remaining two the defendant refuses to pay. The price 
therefor aggregated $2,992, which sum the plaintiff claims 
with interest thereon from the 29th day of October, 1909, 
besides costs of suit {Id., 4). 

The defendant pleaded the general issue in debt and as¬ 
sumpsit, and a third plea of set-off. Tn the affidavit of de¬ 
fense the defendant admits— 

“that it did send a man to Leesburg, Virginia, to see 
that said apples were properly loaded in the cars at 
Leesburg, because apples were purchased f. o.' b. Lees¬ 
burg, and it was in defendant’s interest to see that 
they were properly loaded and braced in cars to pre¬ 
vent damage and loss in transit” (Id., 5). 

The case is here on error to the Supreme Court of the Dis¬ 
trict of Columbia. 



Four alleged errors in the rulings of the trial court are 
here assigned as sufficient grounds for reversing the judg¬ 
ment. 

It will materially aid the consideration of these alleged 
errors to determine on the threshold the exact terms of the 
contract of sale, which is the principal subject of review. 

Plaintiff’s Evidence. 

At the trial the plaintiff testified that in September, 1909, 
at his home, near Leesburg, Va., he received from Mr. 
James, of Purcellville, an inquiry by telephone as to whether 
plaintiff had sold his apples. Plaintiff answered he had not, 
and was then told that James would come the next morning 
on this business. On the following morning a buggy drove 
up with Mr. James and another “introduced by James as 
Mr. Drake, the two men who had come to buy the apples.” 
Plaintiff directed the two men to the orchard, where they 
were joined by plaintiff’s cousin, Harvey White. When 
plaintiff joined them later the three were w 7 alking through 
looking at the fruit. 

told them I wanted to sell all the orchard, would 
not sell a 'portion. We finally agreed on $ 2.75 a 
barrel f. o. b. cars Leesburg for the entire orchard 
firsts, seconds, thirds, and all varieties. * * * One 
of them said, ‘We will have the cash in Leesbur*/ 
when you deliver the fruit.’ I laughingly said, ‘No 
one can object to that 5 that is satisfactorv to me and 
would be to anybody.’ I said, ‘Who is going to pack 
this fruit?' Tie said, ‘Mr. James is going to pack the 
fruit. I said, ‘That is all right. I have nothing to 
do with that. They said Mr. James w r ould pack the 
fruit. We were about to leave when Mr. Drake said, 
‘Mr. White, you say your cousin Harvey White has 
had a good deal of experience in packing apples?’ I 
said, ‘Yes, sir; he has packed several crops for me, 
and he has packed for some Baltimore people, and 
has had a good deal of experience.’ He said, ‘We 
have bought several crops of apples in the county, 
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and Mr. Janies may not want to be here all the time. 
Can you let Mr. Harvey White help pack these ap¬ 
ples ?’ T said, ‘Yes, sir; you are buying *0,000 
worth of apples from me; T have not any objection to 
your using any of Mr. Harvey White’s time if Mr. 
James cannot lie here; but / want if understood that 
he is packing under James.' * * * Drake said 

telephone James when they were ready to pack, 
and started to tell me where to telephone James, and 
I said, ‘You had letter tell Mr. Harvey here/ * * * 
and he did tell him. They were ready to pack the 
apples and Mr. James was not there. It was the 
latter part of the week, about Friday. Mr. James did 
not come Friday or Saturday and J sent a buggy to 
PurceUville for Mr. James to come down. * * * 

The cars were being loaded and Mr. James came to 
me and said, ‘Mr. Carter says you know him. Mr. 
White, and you know the firm, and it is a little in¬ 
convenient to send the cash up here, and won’t you 
make sight drafts on him.’ As the cars were loaded 
he got the bills of lading from the agent and brought 
them to me. 1 would draw as they would load three 
cars. * * * The first draft was paid and the sec¬ 

ond was not paid, and none of the drafts after that 
were paid. * * * 1 had the apples picked and 

placed on the table according to agreement. Then 
1 delivered them f. o. b. at Leesburg. Mr. James 
brought me even* one of the bills of lading” (Rec., 

pp. 10, 11). 

Cross-examination: 

‘‘There was no understanding with me at that 
time that no scaly, bruised, wormy, or fallen apples 
should be put in a barrel; that would be understood 
without being stated. Nobody expects that kind of 
fruit to go in a barret. I supposed their man would 
be there, and he would not put them in. I did not 
send for Mr. James to come and help Mr. Harvey 
White to pack the apples. Mr. James was to pack 
the apples, and we were to notify him when they 
were ready to be packed, and I sent to him and noti¬ 
fied him when they were ready to be packed. I 
would not have employed a man to pack apples for 
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me that I did not know. * * * I made no 

charge to Golden'& Co. for the work done by my 
men, as it was not according to the contract nor ac¬ 
cording to custom. The buyer always furnishes the 
packer, who is the man who looks after the buyer’s 
interest and sees that nothing but the good fruit goes 
in.” 

By the Court: 

“Q,. Is not that the purpose of a packer? When 
you sell an orchard, and the packer is also the man 
who buys the orchard, is not that the purpose of his 
being there? 

“A. No; he may be the representative. 

“Q. T mean the representative. 

“A. Yes, sure. 

“Q. And that is for the purpose of preventing bad 
apples from getting in? 

“A. Yes. 

“Q. And that is the purpose of having a packer 
there? 

“A. Yes, sir. 

“Q. And that is the reason they select the packer 
for themselves? 

“A. Yes, sir. I furnished the barrels for the ap¬ 
ples, as agreed, and picked the apples off the trees, 
and the defendant was to pack them, and I hauled 
them to the depot.’’ 


On October 22 plaintiff received a letter (offered in evi¬ 
dence) from Golden & Co. telling him to ship no more ap¬ 
ples. “But every apple had been shipped when 1 got it ” 

'“I sold Golden & Co. all the apples, ones, twos, 
and threes, of all grades—sold him what his packer 
would accept and that was merchantable, I supposed. 
That was what 1 expected it to be. At the time of 
this contract there were but four present — Mr, Har¬ 
vey White, Mr. Drake, Mr. James, and myself” 
(Rec., pp. 11 and 12). 


Harvey J. White, cousin of plaintiff, was present at the 
negotiations for the purchase of the apples from E. B. 
White. 

% 

“Mr. White finally agreed to take $2.75 a barrel. 
Mr. Drake and Mr. James were there talking over the 
matter, and the price was finally settled upon, and 
the apples uere to he delivered at Leeshvrg, f. o. b. 
Mr. White was to pick the apples and put them on 
the table. Mr. James, who was Golden & Co.’s repre¬ 
sentative, was to pack the apples in the barrels, and 
Mr. White was to deliver them to the cars. We were 
to haul them to the station. Mr. Drake said that 
Mr. James would attend to the packing, and told me 
to telephone Mr. James when the apples were ready 
for packing, and Mr. Drake gave Mr. James a card, 
and Mr. James wrote his name and address on the 
card and gave it to me (the card is offered in evi¬ 
dence and reads as follows: ‘A. J. Drake, representa¬ 
tive of Golden & Co., 922 and 928 Louisiana ave¬ 
nue.’ This was printed, and on the other side was 
written in lead pencil, ‘L. C. James, Purcellville, 
Virginia. Call Hamilton.) * * * Mr. James 

packed the apples all the time he was in the orchard. 
He was the man who looked over the business, and 
was there from two-thirds to three-fourths of the 
time. If he was late I would start the packing, and 
when James came he would take my place. He told 
me the sizes and grades he wanted put in the barrels 
when he was not there” (Id., 13). 

Cross-examination : 

“I was only to assist, and Mr. E. B. White told 
him so. * * * I did not ask Mr. James to come 

down and help me, because I was sick” (Id., 14). 

Isaac C. Fry testified that he was employed in September 
and October, 1909, facing apples on plaintiff’s farm. 

“I was facing them under the directions and in¬ 
structions of Mr. James. * * * I heard him say 

he was packing apples for Golden & Co.” 

Objection. 



“You cannot prove agency by statements of the 
agent.” 

The Court: 

“They showed the ratification of it. They showed 
the fact that he hilled these goods to Golden. All 
these things have been testified to, so that in my judg¬ 
ment there is ample to go to the jury on that. The 
objection is overruled” (Id., 14). 

Elbert IT. Fry testified: 

11 Mr. James had charge of the packing , and he 
represented Golden Sc Co.” (Id., 15). 

W. H. Ayers: 

“Mr. .Tames had charge of all the packing, and 
said he was getting ten cents a barrel, and represent¬ 
ing Golden & Co.” (Id.). 

Richard Cooper testified: 

“Janies said that he represented Golden & Co., and 
got a percentage of ten cents a barrel for buying and 
packing the apples” (Id.). 

Cleveland Harper testified: 

“James had charge of all that business, and he 
said he represented Golden & Co., and got ten cents 
a barrel” (Id.). 

IT. H. Iloge testified that in 1909 he sold his own crop of 
apples to Golden & Co. “through their representative, 
Janies”— 

“that the apples were sold to Golden & Co. through 
James and Drake. * * * I considered they 
were both from Golden & Co., either one of them au¬ 
thorized to do business. * * * The apples were 
to be packed under Mr. James’ instructions as he 
wanted them packed.” 
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“Q. Did Mr. Drake know that the apples were to 
he packed under Mr. James instructions? 

“A. Yes, sir; that teas stated right there, when we 
were all three together ” (Id., 16-17). 

Charles A. English testified: 

‘‘1 am the agent of the Southern Railway Com¬ 
pany at Leesburg, Virginia, and identify the six 
papers as the bills of lading showing the consignment 
to Golden A Co., of Washington, I). C. Mr. James 
directed that the barrels be sent to Golden & Co. 
Mr. James would come and tell me that car was 
ready to be shipped, and ask for a bill of lading, and 
I would deliver the same to James” (Id., 17). 

The plaintiff thereupon rested. 


Defendant’s Evidence. 

The defendant then called A. G. Drake, who testified that 
he is engaged in the Hollow Wall Concrete business at Wash¬ 
ington; in 1909 bought apples, onions, and fruit for Gol¬ 
den A Company, and contracted to purchase from plaintiff, 
in September, 1909, for the defendant the merchantable 
apples in plaintiff’s orchard, and, according to his testi¬ 
mony, “to be picked and packed by the plaintiff.” That 
“only merchantable apples were to be put in the barrels, and 
the barrels were to be marked on outside by plaintiff Nos. 
1, 2, and 3, according to grade, etc. * * * There was 

no agreement that James was to assist Ilarvey White in 
packing apples. No one had anything to do with the con¬ 
tract of purchasing of the apples except myself” (Id., 18). 
Witness had been up in New York State; came back to go to 
Florida, and was here about a week in November. At this 
time went with Mr. John Parker to look at the condition of 
the apples. 
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“Q. What was the condition? 

“A. The apples were down four or five inches in 
the barrel. They were”- 

Mr. Robinson: 

“Now I renew the objection which I made earlier. 
My objection is, that until they prove a different con¬ 
tract from that which was proven in chief, to wit, that 
these apples were to he delivered f. o. b. at Lees¬ 
burg; until they prove a different contract from that, 
they cannot undertake to set aside an executed con¬ 
tract. I make that objection now” (Id., 18). 

The objection was then argued. Before the argument was 
completed and just before the court adjourned at 2.57 p. m. 
Mr. Johnson said: 

“I would like to ask Mr. Drake one question. 

“Q. Did these barrels that you examined down 
there have any marks on the outside? 

“A. I believe they had. 

“Q. W as there any agreement that they should be 
marked? 

“A. Yes, they were to be marked ones and twos, 
according to the fruit that was in them (Id.). 

Although the “extended argument” (as was expressly 
stated) proceeded on the assumption that the only agree¬ 
ment was that implied by law from the execution of the 
contract to deliver the apples f. o. b. on the cars at Leesburg, 
and at the outset it was stated that the objection would be 
insisted on, unless defendant undertook to prove a different 
contract from the only one which had been proven; and 
although, pending the argument, leave was asked to put an 
additional question to the witness Drake, yet no intimation 
was thrown out by counsel or by witness of a “different con¬ 
tract” (id., 18). 

At the reassembling of court the next morning, argument 
was resumed by counsel for both sides in support of their 
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respective contentions. At the close of the argument the 
court gave an opinion, saying, in conclusion: 

“The objection will have to be sustained. * * * 

I have gone into the entire question as to whether or 
not, under the circumstances of this case, you can 
show your right to recoup for any damages that oc¬ 
curred after these apples had been received in Wash¬ 
ington.” 

Mr. Johnston: 

“I want to state now, your Honor, that when these 
apples were contracted for by Mr. Drake, that the 
right of inspection at Washington was agreed upon.” 

The Court: 

“Why did you not say that before, and not take up 
all this time? Do you mean to say that you have 
permitted me to sit here and hear all of this argu¬ 
ment, when you have got, as part of your contract, 
that thev were to inspect these apples in Washing¬ 
ton?” 

Mr. Johnston: 

“I mean to say that I understand from our agent 
that we were to have the right to inspect them at 
Washington.” 

The Court: . ..£ 

“Which agent?” 

Mr. Johnston: 

“Mr. Drake, the man who made the contract.” 

# 

The Court: 

“Very well. 1 think this is a matter which has 
been a great discourtesy to the court, whether it was 
meant to be or not, to permit me to sit here all thi3 
time and hear this argument, when you have got in 
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your possession, you say now, a statement with refer¬ 
ence to this contract which would have relieved the 
whole discussion. * * * I did not expect, after 

all this was done, to have the whole matter wiped out 
and the whole time consumed by counsel in the argu¬ 
ment of no avail, and then be advised that they 
would prove that they had that right under the con¬ 
tract. Did you know that?” 

Mr. Garrett: 

11 1 learned that, sir, this morning.” 

The Court : 

“Yes; very well.” 

Mr. Johnston: 

“I would like to state to the court further that I was 
not aware of this situation before this morning my¬ 
self” 

The Court : 

“Very well. Go on with the case.” 

Drake then testified: 

“The apples were to be inspected by Golden & Co. 
on their arrival in Washington, and a check was to 
be sent in payment for them, or a sight draft subject 
to inspection” (id., 20). 

L. C. James, for defendant, testified that he introduced 
witness Drake to plaintiff; took Drake around in Loudoun 
County, Virginia, to inspect the best apple orchards; that he 
was to receive for his service ten cents a barrel for all apples 
purchased by defendant through its agent Drake; that he 
was to load apples on the cars; that witness was in the or¬ 
chard for the purpose of gaining experience, learning how 
to pack apples, and also to see that the heads were nailed on 
the barrels and the linings put in so that they would not go 
to pieces in handling them in transit; apples were to be paid 
for by sight draft; cannot recall anything about whether the 
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apples were to be inspected anywhere; that he was sent for 
to come to the orchard by plaintiff because Mr. Harvey 
White, plaintiff’s apple packer, was sick. i 

Cross-examination: That it wax agreed that Mr. White was 
to draw a sight draft on Golden & Co., and they were to 
honor the draft for the payment of the apples. Does not ' 

recall that anything was said al>oiit paying cash; remembers 
going to Mr. White’s office and saying to him that Golden 
& Co. were to honor his draft. “Mr. E. B. White did not 
contract to pay me anything for these services, and no bill 
was ever rendered. I received some instructions from Mr. , 

Drake as to packing apples Ijefore the apple season came on’’ 

(id., 21-22). * 

■4 

Cross-examination: 

“Q. Why did Mr. Drake ask you to be there dur¬ 
ing the packing of these apples? 4 

“A. Sometimes apples are very carelessly packed. 

The barrels are not properly cooped, and in haul¬ 
ing them they come to pieces. 

“Q. Then he wanted you to be there to see that it 
was properly done; is that correct. < 

“A. He wanted me to be there to see that the bar¬ 
rels were properly fixed up. 

“I saw them bring the wind-falls to the table. ^ 

“Q, When you were packing apples did you put 
those wind-falls in the barrels? 

“A. I threw out what was bruised, what I could 
see bruises on. ^ 

“Q. None you packed then had any such apples in 
the barrels? Is that correct? 

“A. I did not say that. t 

“Q. Did any bruised or wind-fall apples get in the 
barrels when you were packing? 

“A. Not if T seen them. 

“Q. Did you pack any apples which were not mer- 1 

chantable in those barrels which you packed? 

“A. I did not aim to. 

• “Q. Did you do so? <, 

“A. I evidently did (id., 24). 
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(If James did, then the defendants by their agent did. 
It will be observed that Janies does not testify as to hearing 
anything said about merchantable apples, although of course, 
as the plaintiff says, one party was not expected to buy nor 
the other to sell such as were not. “I supposed,’’ the plain¬ 
tiff testified, ‘'their man would he there, and he would not 
put them in” (Rec., p. 11). 

The defendant then called John T. Ridge, who testified 
that he repacked apples for Golden & Co. in December, 1909; 
that the apples he repacked were not merchantable. Other 
witnesses were called in corroboration, including Mr. John 
G. Carter, but this last witness, the vice-president of the com¬ 
pany, had nothing to say as to any agreement that the apples 
were to be inspetced in Washington (Id., 26). 

POINTS AND AUTHORITIES. 

L 

It was not error, after proof of the agency of James had 
been made through the principal, to admit corroborative 
proof. 

As a matter of convenience the fourth assignment of error 
may be considered before the others, viz: 

“The court erred in permitting the testimony of 
Isaac C. Frey tending to prove agency by statements 
of purported agent.” 

Had this been the whole proof of the authority of James 
to act as defendant’s agent for the packing of the apples it 
might have been assigned for error. This, however, is by 
no means the case. The plaintiff’s proof is that when Drake 
(the defendant’s undoubted representative) was asked, “Who 
is going to pack this fruit?” he said, “Mr. James is going to 
pack the fruit” (Rec., p. 10). Further, in order to insure 
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the presence of James to attend to the packing, this same rep¬ 
resentative gave to Haney White a card, inscribed on one 
side, “A. J. Drake, representative of Golden & Co., and hav¬ 
ing on the other the telephone address of James (Id., 13). 
There is proof and no denial of the fact that James was the 
agent to load the cars at Leesburg. There is proof and no 
denial of the fact that James was the agent to bill the goods 
to Golden & Co. (Id., 14 and 17). There is proof by James 
as defendant’s witness that he said to plaintiff that Golden 
<fc Co. would honor his draft (Id., 21), and further that 
Drake told him (James) to be in the orchard daring the 
packing, as sometimes apples were very carelessly packed, 
and he wanted me to he there to see that it was properly 
done (Id., 22). This being the evidence given by defend¬ 
ant and defendant’s witness, it was not error to admit cor¬ 
roborative proof. 

The evidence was ample to satisfy the jury of the agree¬ 
ment by the parties that the apples were to be packed in the 
plaintiff’s orchard, by defendant’s agent, before the same 
agent loaded them in the cars. 

“One who by his conduct has led an innocent party 
to rely upon the appearance of another’s authority to 
act for him will not be heard to deny the agency to 
that party*’s prejudice. * * * Tt may therefore be 
stated a« a general rule that whenever a person has 
held out another as his agent authorized to act for 
him in a given capacity, or has knowingly and with¬ 
out dissent permitted such other to act as his agent 
in such capacity * * * his authority to such other 
to act for him in that capacity will be conclusively 
presumed, so far as may be necessary to protect the 
rights of third persons who have relied thereon in 
good faith and in the exercise of reasonable pru¬ 
dence.” 

Mechem on Agency, secs. 83 and 84. 


r 
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II. 

As to Third Assignment of Error. 

The court below did not err “in holding that if the parties 
varied or modified the contract that appellant would be en¬ 
titled to set off unmerchantable apples received.” The court 
^ -did rule on such question and no such question was sub¬ 
mitted. 

There is no proof of any variation or modification of the 
contract. The court did not hold any doctrine in respect to 
a variation of which there is not, and was not, a scintilla of 
proof. White testified that when Golden & Co. refused to 
pay according to their contract he had a conversation at 
their office, and “was trying to arrive at a compromise of 
the thing out of court” (Id., 12). But they never arrived 
at the compromise. 

Tn an action to recover the purchase price of 
goods, where the question in controversy is the de¬ 
livery and acceptance of the goods, evidence as to 
overtures of compromise, and an attempt to settle 
after delivery, is inadmissible.” 

Field vs. Schuster, 26 Pennsylvania Superior 
Ct., 82. 

As to the first and second assignments of error (Appel¬ 
lant’s Brief, p. 4). 

We come now to the only question open to controversy, 
and practically the only question controverted in the trial 
court. 

Here the evidence is complete of the agreement to pur¬ 
chase the apples in plaintiff’s orchard, to be packed and in¬ 
spected by defendant’s agent, and to be paid for in cash for 
each shipment (or by sight draft, the same thing) at the 
time the barrels containing the apples were loaded by the 
same agent in the cars at Leesburg. In accordance with this 


express agreement the plaintiff s sight draft for the first ship¬ 
ment was at once honored by the defendant. 


III. 

“Performance according to contract will be presumed 
where acceptance is made after an inspection or an oppor¬ 
tunity for inspection. If a purchaser has an opportunity to 
examine goods, when about to accept them, it is his duty so 
to do, and if he omits to exercise his privilege in that respect 
he will not afterwards be permitted to object that his accept¬ 
ance was without examination.” Field vs. Schuster, 26 
Pennsylvania Superior Court., p. 82. 

“There can he no doubt of the liability of the de¬ 
fendant for the tobacco if accepted by him, whether 
it was inspected or not, in the absence of any conceal¬ 
ment or fraud on the part of the plaintiff. The con¬ 
tract of sale does not name the place at which the in¬ 
spection of the tobacco was to be made. In the ab¬ 
sence of any action of the purchaser indicating a dif¬ 
ferent place, the place of delivery would be that at 
which the inspection would properly be made. In 
the present case, however, the parties seem to have 
understood that the inspection was to be made at the 
tobacco house, and that would seem to have been the 
most convenient place for that purpose, inasmuch as 
the delivery at the station was to be made on the cars. 
Very clearly, therefore, if the property was inspected 
by defendant’s agent, and the plaintiff directed to 
deliver it on the cars at the station, and such delivery 
was thereafter made, the defendant’s liability was 
fixed. Performance according to the contract will be 
presumed where acceptance is made after an inspec¬ 
tion or an opportunity for inspection. * * * The 

court was not in error in striking out the evidence 
referred to in the 7th assignment. It related to over¬ 
tures of compromise and an attempt to settle after the 
delivery of the tobacco in the cars, and would not 
enable the jury to determine what the condition of 
the tobacco was or whether there had been an accept¬ 
ance at the tobacco house by the defendant” (id., 
91-93). 



Where there has been an acceptance after an opportunity 
to inspect the goods delivered under executory contract, 
damages because of the inferior quality of the accepted goods 
cannot be recouped in the absence of proof of fraud, or ex¬ 
press warranty by the vendor, or of latent defects incapable 
of discovery on inspection. 

Barker vs. Turnbull, 51 Ill. App., 226. 

“Where there is an agreement, as in this case, that 
the vendor shall inspect the property agreed to be 
sold, and pay for it upon such inspection, and he 
does in fact inspect it, or has a reasonable oppor¬ 
tunity so to do, and there is no fraud on the part of 
the vendor in reference to the inspection, and no 
warranty of the subject of sale, intended to survive 
the acceptance, the vendee is concluded by his in¬ 
spection. * * * The jury has rightly, as we 

read the evidence, found that an inspection was had, 
or at least that a fair opportunity to inspect was af¬ 
forded. Whatever loss, if any, the appellant has suf¬ 
fered because of an imperfect inspection, was the re¬ 
sult of a neglect of opportunity and duty by his in¬ 
spector, Joncas. Every reasonable opportunity was 
given him to make a thorough inspection” (id., 229). 

Under a contract to deliver goods “on the rail of vessels 
furnished,” inspection is to be made at the place of ship¬ 
ment and not the place of destination. 

Brownlee vs. Bolton, 44 Mich., 218. 

The substantial defense before the jury was that 
the further prosecution of the contract was given up 
and abandoned by mutual consent; but this was nega¬ 
tived by the finding. The court decided that the 
contract contemplated that all inspection for the pur¬ 
pose of complete acceptance should be at or before 
delivery and reception on board, and did not intend 
that it might be made at such distant or indefinite 
points as Brownlee might make the place or places 
of destination, and this is the right construction^ 
(id., 219-220). 

3r 
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“Suit was brought in the county court of Goliad 
county against the Houston Cotton Oil Company, a 
corporation domiciled in Harris county, for the re¬ 
covery of the agreed price of two carloads of cotton 
seed sold to it by the plaintiff, and delivered free on 
hoard the cars of the G. W. T. & P. R’v Company 
at Goliad for shipment to the oil company at Hous¬ 
ton. The oil company had no agent in Goliad 
county. The contract of sale was made with the 
plaintiff by one Swift, an agent of the oil company 
by telephone from Cuero. Browne required pay¬ 
ment in cash, and Swift requested him to draw upon 
the oil company for the price of each carload, less 
one ton for the correction of weights at defendant’s 
mill, with bills of lading attached, which he did 
through a hank at Goliad.” 

G. W. T. & P. R’v Co. vs. Browne, 27 Tex. 

Civ. App., p. 438. 

“Where a private corporation purchased goods to 
be delivered free on hoard cars in Goliad county for 
an agreed price to be paid in cash, the contract was 
to he performed in Goliad county , and the corpora¬ 
tion could he sued there for the price of the goods, 
although its domicile was in another county. Upon 
the delivery of the goods free on board the cars in 
Goliad county the title passed, and the risk of dam¬ 
age then became the buyer’s” (id., 437). 

“It is insisted that the trial court erred in giving 
to the jury instruction numbered 3, given on its own 
motion, which was as follows: 

“ 'The order provides that the oil shall be deliv¬ 
ered free on board cars at Beatrice, Nebraska, and if 
you do not find that it was so placed on board 
cars at Beatrice, Nebraska, in ordinarily good condi¬ 
tion, then defendant would have the right to refuse 
to accept the oil in question.’ * * * The oils 

ordered by defendant were shipped from Council 
Bluffs to Shickley, consigned to defendant at the lat¬ 
ter place, and it will be remembered they were to be 
according to the order for them f. o. b. Beatrice, 
w T hich seems to have been interpreted by the trial 
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court as meaning delivered on board cars at the place 
mentioned. * * * If it be conceded that the in¬ 

struction in this case was correct in its statement of 
the place of delivery, Beatrice, then the title to the 
goods passed to the defendant at said point, and the 
instruction was erroneous in its further assertion that 
unless the jury should find that the condition was 
good when delivered, or ordinarily so, at the time of 
arrival at Shickley, then the defendant might refuse 
to receive them. The matters of condition of which 
there were complaints were of the barrels in which 
the oils were shipped and of leakages. The instruc¬ 
tion ignored in its latter portion the proposition that 
these matters might have been produced by negli¬ 
gence and carelessness of the carrier after the title of 
the goods had passed to the consignee. If so, it'was 
without fault of the vendor, and would furnish no 
sufficient reason for a refusal to receive them as be¬ 
tween the vendor and vendee.” 

Globe Oil Co. vs. Powell, 56 Neb., 465-6. 


The evidence tended to show that the picking, grading, 
culling, and packing of the oranges were done under defend¬ 
ant’s supervision. There was evidence that the fruit which 
was packed as No. 1 had the appearance of being No. 1, and 
was accepted by the defendant accordingly. But the defend¬ 
ant made various offers of evidence having the general pur¬ 
pose to show that a large part of the oranges received by de¬ 
fendant from plaintiff arrived in the eastern markets in bad 
order, and that this was because of a latent defect in the 
fruit. Defendant urges in support of the offer that by the 
contract plaintiff warranted that No. 1 fruit, to w T hich de¬ 
fendant’s guaranty of sale applied, had no latent defect 
which would prevent its arrival at the eastern markets in 
sound and merchantable condition; that such a warranty was 
implied. 

In considering the matter we may assume, in accordance 
with defendant’s contention, that plaintiff knew the goods 
were sold for shipment to eastern markets, though there is 
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nothing indicative of such a purpose in the contract. But 
by the contract here plaintiff represented no oranges to be 
either No. 1 or No. 2, either choice or standard. Whether 
to what extent, if at all, they fell within those designations 
were matters for defendant’s discrimination, to be reasonably 
exercised at the proper time, viz., when the oranges, pursuant 
to defendant’s order, were to be picked, accepted, and 
shipped, then they were open to defendant’s determination 
whether they were properly graded and culled and its duty 
to accept or reject arose. Defendant made its determination 
when it accepted the several carloads of goods, and plaintiff’s 
responsibility thereupon ended, by the express provision of 
the contract. * * * The defendant was clearly bound for 
the prices at which the oranges were sold f. o. b., whether 
they ever reached their destination or not, and whether de¬ 
fendant ever collected from its eastern customers or not. The 
stipulation for immediate payment apparently looked to a 
closed and completed transaction i>etween the parties as to 
every carload of fruit sold under the guaranty. Both the 
contract and the contract of the parties under it show with 
reasonable certainty that defendant depended on its own skill 
and judgment to procure what it wanted, and there is no 
ground for saying that there was a warranty from plaintiff. 
The point is illustrated by the case of sale of a ship’s bowsprit, 
which the buyers had the opportunity to inspect, and which 
appeared at the time of delivery to be perfectly sound; after 
some use it was found to be rotten. There was no fraud. 
Held that the seller was not liable for the subsequent failure, 
and was entitled to recover the apparent value at the time 
of delivery. Defendant having accepted the oranges as No. 
1 fruit, relying on its own judgment, it is very clear, we 
think, that no warranty of quality was implied, even though 
there were latent defects in the goods, undiscoverable by the 
closest examination. Since, therefore, it was not shown, in 
addition to the alleged fact of the grading, culling, etc., of 
the oranges without defendant’s inspection, that plaintiff 




was in same manner responsible for the failure of defendant 
to supervise those processes, the counter-claim makes a case 
of voluntary acceptance of the fruit by the defendant without 
the inspection which by the terms of the contract it was its 
right and duty to make. Of course, then, in the absence of 
some fraud of plaintiff (which is not charged) the conse¬ 
quences of acceptance must follow as declared by the con¬ 
tract, viz., that the responsibility of plaintiff thereupon 
ceased. 

Justin Fruit Association vs. Fruit Co., 53 Pacific Re¬ 
porter, 697-698. 

♦ 

11 A contract for the sale of goods, made in Balti¬ 
more, between a seller residing there and a buyer re¬ 
siding in New Orleans, provided as follows: ‘Terms 
cash. * * * Buyer to give shipping instructions 

when requested by seller. To be delivered as packed 
during season of 1901, f. o. b. Baltimore.’ Held, 
that the seller was entitled to demand payment in 
Baltimore upon deliver}" of the goods for shipment, 
and that the buyer had no right to require delivery 
to him at New Orleans, and an opportunity to in¬ 
spect the goods there before making payment, but 
should make such inspection as he desired in Balti¬ 
more, which was designated in the contract as the 
place of delivery” (Lauder xs. Mackie, &c., Co., 97 
Md., p. 1). 

“Great stress was placed on the right of the appellee 
to inspect the goods before acceptance. If it be con¬ 
ceded that it had such right as it may be, the further 
question arises as to where under this contract it 
could be exercised. The mere fact that the buyer 
has the right to inspect goods before acceptance does 
not necessarily mean that the inspection is to be made 
at the residence or place of business of the buyer, 
lie might inspect at the seller’s place of business, but 
if the contract provides for delivery at a particular 
place he must accept or reject at that place, unless 
otherwise provided for in the contract. In short, a 
contract to deliver at one place cannot be said to mean 
deliver}" at another place, because the buyer lives 
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there and has the right to inspect the goods, and 
there is no such uncertainty as to the place of de¬ 
livery in this contract, as would justify the court in 
holding that it was at New Orleans because the ap¬ 
pellee had its place of business there” (Id., Boyd, J., 
p. 14). 

S. P. Dixon vs. Yates, 5 B. & C., 857. 

Browne vs. Ilare, 4 H. & N., 822. 

Neumeyer vs. Lumber Co., 54 Neb., 822. 

IV. 

Where the plaintiff inspects the goods before purchasing 
th e case is taken fcom the operation of implied waiyanty. 

The witness Drake (and no other witness) attempts to 
bring forward as an express condition “that only merchant¬ 
able apples were to be put in the barrels.” Stress is laid on 
this, in order to justify a claim that if, after the arrival of 
the barrels in Washington, apples not answering this descrip¬ 
tion were found, there was a breach of warranty. Cross-ex¬ 
amined as to this, the plaintiff testified: 

“Nothing was said to me that the apples were to 
be good, merchantable fruit; they were to pack the 
apples, they agreed to do the packing. * * * No¬ 
body expects that kind of fruit to go in a barrel. I 
supposed their man would be there and he would not 
put them in' (Rec., p. 11). 

“A warranty will not be implied, except in cases 
where goods are sold at sea, where the party has no 
opportunity to examine them, or in a case of sale of 
goods by sample, or of provisions for domestic use. 
Where the plaintiff inspects the goods before pur¬ 
chasing the case is taken from the operation of im¬ 
plied warranty!' 

Moore vs. McKinley, 5 Cal., 471. 

“So far as an ascertained specific chattel, already 
existing, and which the buyer has inspected, is con- 
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cerned, the rule of caveat emptor admits of no ex¬ 
ception, by implied warranty of quality.” 

Benjamin on Sales, p. 584. 

“In an action for breach of warranty on the sale 
of goods upon a written contract, parol evidence is 
not admissible to show that the seller’s agent, at the 
time of the sale, represented the goods to be of a par¬ 
ticular quality.” 

Hasnor vs. Groves, 15 C. B., 667. 

“The plaintiff has accepted the goods and used 
part and sold other part, after a discussion as to 
whether or not they answered the contract, and after 
he had paid the price.” (In the case at bar after 
defendant had made the first payment called for by 
the contract.) “After that he cannot be allowed to 
repudiate the contract.” 

Id., 675. 


V. 

It is alleged in the declaration, and proved in the testi- 
mony, that plaintiffs orchard was sold as an entirety. This 
being the case, it was not allowable, under any circumstances, 
for the defendant to use or sell a portion of the fruit and re¬ 
scind the contract as to the remainder. 

“On exceptions taken by the plaintiff at the trial 
of an action for a balance of the price of a lot of 
eight bales of wool, alleged to have been sold by him 
to the defendant, in defense against which it was set 
up that the plaintiff warranted the wrnol to be of a 
particular kind, but one bale was not of that kind, 
and so was returned to the defendant, it was decided 
that the evidence showed that the contract was an 
entire contract, which the defendant could not re¬ 
scind in part/' 

Morse vs. Brackett, 104 Mass., 494. 


“The sale of a specific number of packages of an 
article, at a given price a package, is an entire con- 



tract; a purchaser cannot rescind it as to some pack¬ 
ages and affirm it as to others.” 

Mansfield vs. Trigg, 113 Mass., 350. 

VI. 

It was a plain impossibility for the plaintiff and defendant 
to have agreed upon a contract of which neither had ever 
heard. 

On the second day of the trial, that is to say on the 9th 
of April, 1913, the witness Drake testified: “The apples were 
to be inspected by Golden & Co. on their arrival in Washing¬ 
ton.” The plaintiff testifies that there was no such agreement 
(Rec., p. 30) ; Harvey White says the same (Id., —); James 
“cannot recall anything about whether the apples were to be 
inspected anywhere(Id., 21). The defendant’s counsel 
had never heard of it until 9th of April, 1913, as surely they 
would if anything so material to the defense had been known 
to their client. IIow. then, on the 24th of September, 1909, 
could plaintiff and defendant have agreed to something of 
which neither ever heard until the 9th of April, 1913? Nat¬ 
urally the jury did not believe that the minds of the parties 
could have been ad idem under such conditions. The court, 
however, gave them the opportunity to find such fact, if it 
seemed to them to have been proved (Rec., p. 30). 

It is not believed to be needful to say more on this point. 
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